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THE APPLICATION OF DIGITAL 
TECHNOLOGY IN BUSINESS 
REGISTRATION 


ABSTRACT: The application of digital technology has succeeded, on the 
one hand, in facilitating the business and whole life of the modern hu- 
mans, and, on the other hand, in slightly putting in the background the 
long-maintained habits and values that have become obsolete and unneces- 
sary with digitalization. Almost the entire year of 2020, due to the global 
pandemic and restrictive measures, as well as business in it, has been re- 
duced to the virtual world and digitalization. Although the application of 
new technologies is not new, this year it has received a special treatment, 
and the business entities have been required to adjust their business, the 
work from home, the online work, through various Internet applications 
with which help there can be organized certain meetings, seminars, edu- 
cative programmes, conferences as well as closer business contacts with 
a picture and tone being alive. So, digital technologies have, in this so- 
called. Covid19 year, taken over our entire, both business and a large part 
of private life. However, if the focus is put on a lot of positive aspects of 
the application of new technologies, especially in modern business, where 
their application saves time and energy, and thus money, then a digital 
registration of business entities is certainly one of them. For example, in 
Serbia, since 2018, with a few clicks, it has been possible to electronically 
register a one-member or multi-member limited liability company and an 
entrepreneur. However, the application of digital technologies in the pro- 
cess of registration and setting up the business entities has existed much 
longer than the e-registration. Along with the increasing application and 
importance of digital technologies in this area, there are opened up some 


* LLD, Assistant Professor, The University of Business Academy in Novi Sad, The Faculty of 
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new dilemmas and emerged new challenges that modern business entities 
have to be faced. The same thing can be applied to the new challenges the 
registration authorities are faced. 


Keywords: digital technologies, legal regulations, the registration of busi- 
ness entities, e - registration 


1. Introduction 


Registration provides to a business entity the last in a series of legal 
requirements that it must meet in order to become a subject of rights, or to 
acquire legal personality and the power to be an independent holder of rights 
and obligations in legal transactions in its own name and for its own account. 
The state is interested in regulating the registers of companies and business 
entities in general, because by the very act of registration and its publication, 
a business entity can influence legal and economic transactions by its busi- 
ness, enter into legal relations with third parties and legal persons. Also, for 
the sake of legal security, it is very important that third parties are acquainted 
with the basic data of business entities, and this is achieved only through 
the application of digital technologies, or the online availability of such data. 
However, in recent years it has been supplemented by enabling online or 
e-registration of business entities. 

Historically, the registration of business entities arose almost at the same 
time as the need to organize business in one of the prescribed forms of companies. 
The Commercial Code, passed by Milos Obrenovi¢ the First in 1860', also con- 
tained a provision on the obligation of every trader, whether working alone or in 
partnership, to report the company under which he wants to trade to the commer- 
cial court in the place where he wants to trade. Also, the trader had the obligation 
to publish his company and store in the official newspaper together with the ap- 
proval he received from the court for performing the reported jobs, and the court 
pointed out the same on its bulletin board’. There is also interesting obligation of 
the trader from that early years — If the trader performed his work in several places 
or districts, he had to make a report in each place, if there is a court’. 


' Gradanski zakonik za kraljevinu Srbiju sa komentarom i Trgovacki zakonik: Zakonik trgovacki, 
Zakon o akcionarskim drustvima, [Civil Code for the Kingdom of Serbia with commentary and 
Commercial Code: Commercial Code, Law on Joint Stock Companies]. priredivaé Laza UroSevic, 
Beograd, Izdavatka knjizarnica Gece Kona, 1917. 

? Zakonik trgovacki iz 1860, [The Commercial Code]. Article 5. 

3 Tbid. 
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In the neighboring Republic of Croatia, the Commercial Law was valid, 
ie. legal article XXX VII of 1875’. Territorially, it was applied on the territory 
of Croatia and Slavonia. This law prescribed the obligation to register, which 
was kept by the commercial courts in the form of a special book. Here, too, 
the publicity of the register was determined, which was of two types, ie one 
was kept for traders, which would correspond to today’s notion of entrepre- 
neurs, and the other for companies>. 

Company registration was introduced in Great Britain, for example, in 
1844°. Australia, as a British colony, received its legal legislation, also during 
the 19th century, more precisely, at the end of that century, when Victoria, as 
the first Australian state, regulated company law, and thus the registration of 
companies in 1896’. 

The European Union, ie the European Parliament, adopted the Directive 
in 2012 concerning the establishment of a central register of companies 
throughout the European Union, whose ratification and implementation, as 
well as all administrative preparations for its implementation, Member States 
had to make by July 7, 2014.8 The mentioned Directive ceased to be valid 
until 2017, when a new one was adopted — Directive (EU) 2017/1132 of the 


4 Zakonski ¢lanak XXXVII.: 1895. zajedniékoga ugarsko-hrvatskoga drzavnoga sabora o 
povlasticah na izume, SBORNIK Zakonah i Naredabah valjanih za Kraljevine Hrvatsku i Slavoniju, 
komad XVII, [Legal Article XXXVII: 1895 of the Joint Hungarian-Croatian National Assembly 
on Privileges for Inventions, COLLECTION of Laws and Orders Valid for the Kingdoms of Croatia 
and Slavonia, piece XVIII]. 1895.g., More at: Cepulo, D. (2001). Hrvatsko — ugarska nagodba 
i reforme institucija vlasti u Hrvatskom Saboru 1868-1871. [Croatian — Hungarian settlement 
and reforms of government institutions in the Croatian Parliament 1868-1871]. Zbornik Pravnog 
fakulteta Sveucilista u Rijeci, pp. 117-148. (2020, August 15), Available at: https://eu.pravo. 
hr/_download/repository/Hrvatsko-ugarska_nagodba_i_reforme_institucija_vlasti_u_Hrvatskom_ 
saboru_1868.-1871.%2C_Dalibor_Cepulo%2C_ZPFSR_2001-1.pdf and Cepulo, D., Kresi¢, M. 
(2011). Hrvatsko — Ugarska nagodba: Institucije i stvarnost, Zbornik sa Konferencije u spomen 140 
obljetnice Hrvatsko — Ugarske nagodbe [Croatian — Hungarian settlement: Institutions and reality, 
Proceedings of the Conference in memory of the 140th anniversary of the Croatian — Hungarian 
settlement], BudimpeSta, pp. 141-155. (2020, August 15), Available at: https://www.pravo.unizg. 
hr/_download/repository/Hrvatsko-ugarska_nagodba__institucije_1_stvarnost%2C_Dalibor_ 
Cepulo%2C_Mirela_Kresic.pdf 

> Zakon trgovacki za Hrvatsku i Slavoniju [Trade Law for Croatia and Slavonia]. Article 10. 

° Companies House, (2020, August 15), Available at: http://www.companieshouse.gov.uk/about/ 
functionsHistory.shtm] 

T Lipton, P., Herzberg, A. (2000). Understanding Company law, Melbourn, Australia, p. 3. 

8 Directive 2012/17/EU amending Council Directive 89/666/EEC and Directive 2005/56/EC 
and 2009/101/EC of the European Parliament and of the Council as regards the interconnection 
of central, commercial and companies registers, Official Journal of the European Union L 156/1 
from 16.6.2012. (2020, August 15), Available at: https://eur-lex.europa.eu/legal-content/EN/ 
TXT/?uri=CELEX%3A32012L0017 
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European Parliament and of the Council of 14 June 2017 relating to certain 
aspects of company law (Text with EEA relevance), OJ L 169, 30.6.2017°, 
which is prescribed cross-border access to business information on compa- 
nies and their branches opened in other Member States can only be improved 
if all Member States engage in enabling electronic communication to take 
place between registers and transmitting information to individual users in 
a standardized way, by means of identical content and interoperable tech- 
nologies, throughout the Union. This interoperability of registers should be 
ensured by the registers of Member States (‘domestic registers’) providing 
services, which should constitute interfaces with the European central plat- 
form (‘the platform’). The platform should be a centralized set of information 
technology tools integrating services and should form a common interface. 
That interface should be used by all domestic registers. The platform should 
also provide services constituting an interface with the portal serving as the 
European electronic access point, and to the optional access points established 
by Member States. The platform should be conceived only as an instrument 
for the interconnection of registers and not as a distinct entity possessing legal 
personality. On the basis of unique identifiers, the platform should be capable 
of distributing information from each of the Member States’ registers to the 
competent registers of other Member States in a standard message format 
(an electronic form of messages exchanged between information technology 
systems, such as, for example, xml) and in the relevant language version"®. 
What is common to all of the above is that the registers of companies 
and business entities in general, have always been under the jurisdiction of the 
state through its legislative power (organization through legal acts), and later 
through the judiciary and the executive, depending on whether the registration 
performed by courts or special administrative bodies. The data entered in the 
register were public and available to third parties, which protected the secu- 
rity of legal and economic transactions. Also, registers have always been con- 
sidered as public books, and all data in them were considered true until proven 
otherwise. Therefore, the interest of the state in the legal regulation of this 
area, but also in the later implementation of legal regulations through their 
practical application, is very high without any oscillations in development, 
and this area is one of those that the state keeps exclusively for its bodies. 


° Official Journal of the European Union, (2020, August 15), Available at: https://eur-lex.europa.eu/ 
legal-content/EN/TXT/HTML/?uri=CELEX:32017L1132&from=en 
10 Tbid, Article 25. 


4 


THE APPLICATION OF DIGITAL TECHNOLOGY IN BUSINESS REGISTRATION 





2. The state’s responsible bodies for 
registration of business entities 


The registration of business entities could be defined as a public presen- 
tation of the attributes of the business to all interested third parties''’. The be- 
ginning of the 21st century is also characterized by IT progress in terms of the 
expansion of electronic connectivity and business. In accordance with that, 
the state introduces electronic systems regarding the registration of business 
entities, and it has been possible at any time, from anywhere on the planet 
to inspect the register of companies, and find data concerning a particular 
company, its attributes, capital, solvency, persons authorized to represent, etc. 
Thus, the public registration of companies has gained a global dimension that 
is adequate to the modern way of communication and business. In addition to 
legal certainty, the registers of companies also have a control significance”, 
ie a control function, because during each application it is checked whether 
it meets all the prescribed conditions, and incomplete applications would be 
rejected, etc. 

In comparative and domestic positive law, the bodies responsible for the 
registration of companies are either commercial courts or their special de- 
partments, or independent and specialized administrative bodies, or certain 
ministries in whose jurisdiction is such a register kept. 

In the law of the Republic of Serbia, until the Law on Companies from 
2004, the registration of companies was under the jurisdiction of commercial 
courts, and after that the Agency for Business Registers was established as 
a specialized and independent body with legal personality and operations in 
accordance with regulations on public agencies!*. The establishment of the 
Agency was assisted by the Swedish Government, the World Bank, Microsoft 
Serbia and Montenegro and USAID — United States Agency for International 
Development. With the establishment of the Agency and its taking over the 
competence of registration of business entities from commercial courts, har- 
monization with European legislation, ie the First European Directive, accord- 
ing to which the register should be central, and registration should become 


" Milanovié, B. (2007). Pravo privrednih drustava, [Company Law]. Kraljevo, p. 41. 

” Barbi, J. (1999). Pravo drustava, knjiga prva — op¢i dio [Company Law, book one — general 
part], Zagreb, p. 440. 

8 Zakon o Agenciji za privredne registre, [Law on the Business Registers Agency]. Sluzbeni glasnik 
RS, no. 55/04, 111/09 and 99/11. 
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administrative, not a way of legal control of business entities, the commence- 
ment of business of those entities’. 

The affairs of the Agency for Business Registers are managed as a single 
centralized electronic database, based in Belgrade and organizational units 
outside the headquarters. It has its own bodies — the board of directors and the 
director, and it performs its tasks through the registrar when it appoints the 
board of directors’. 

In neighboring Croatia, company registration remained within the jurisdic- 
tion of the courts or, more precisely, the commercial courts'®. However, this type 
of register is also organized as an electronic database, because it is kept both 
in writing and electronically, and every commercial court has the obligation to 
issue an excerpt from the register, regardless of the local register in which the 
entry was made. In that way, the territorial restriction was abolished, which was 
the most common objection to previous court registers. The search in the elec- 
tronic database of the Croatian court register is also accessible and easy to use 
and in accordance with the basic principle of publicity of the register'’. 

In most countries of the Anglo-Saxon legal system, the bodies responsi- 
ble for the registration of companies are specially formed and specialized ad- 
ministrative bodies. This is the case in the United Kingdom to the Companies 
House, where all data on companies registered with this body are available. At 
the official presentation, there is also an option with links from the competent 
authorities for the registration of companies for all countries of the world, 
grouped according to continents'*. 

In the United States, there are as many company registries as there are 
member states. They are run by the Secretary of State in most Member States. 
For example, in California, its work is regulated by the California Code of 
Regulations and is not regulated as a strictly specialized body for registration of 
business entities and data related to their business, but is responsible for, among 
other things, maintaining public health, providing state archives, then jobs re- 
lated to financial information in political campaigns and lobbyists, notaries, etc., 


4 Agencija za privredne registre, (2020, August 20), Available at: https://www.apr.gov.rs/ 
o-agenciji.1902.html 

'S Zakon o Agenciji za privredne registre, [Law on the Business Registers Agency]. Article 7-11. 

‘6 Zakon o sudskom registru Republike Hrvatske, [Law on the Court Register of the Republic of 
Croatia]. Narodne novine, no. 1/95, 5796, 1/98, 30/99, 45/99, 54/05, 40/07, 91/10, 90/11, 148/13, 
93/14, 110/15, 40/19. 

'” Sudski registar Republike Hrvatske, (2020, August 20), Available at: http://sudreg.pravosudje.hr/ 
registar/f?p=150:1:0::NO:1,28 

'8 Government UK, (2020, August 20), Available at: https://www.gov.uk/government/publications/ 
overseas-registries/overseas-registries 
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although the register of companies occupies the largest part of its business!’. In 
the United States, only the Federal Register of Financial Statements or the U.S. 
is maintained at the federal level — Securities and Exchange Commission”’. 

In the Anglo-Saxon legal system as well, regardless of the existence of 
case law, the registration and the procedure of registration of companies are 
regulated by company regulations. 

In the analysis of regulations that determine which bodies are competent 
to keep the register of companies, in addition to whether they are courts or 
special and independent administrative bodies, it is possible to discuss the 
set independence of the given bodies. Namely, the judiciary is independent 
in every legal system and that principle is established in the constitution as 
the highest legal act of a state. However, if we look at the specially organized 
state body responsible for the registration of companies, such as in our coun- 
try APR, and the provisions of the Law on APR, according to which funds for 
the establishment and subsequent operations can be obtained on the basis of 
donations from foreign and domestic legal or natural persons, the question of 
the scope and dimension of the independence of that body may be raised. If 
it is accepted that such a body is organized, yet an administrative body as a 
manifestation of the executive power of the state and still financed by others, 
another question arises: to what extent can it be independent and whether that 
independence is the same or less than that exists in legal systems where regis- 
tration is conducted by courts?7! 

Regardless of which body is entrusted with the competence of company 
registration, its basic elements remain the same. The provisions governing 
the manner and procedure of registration are imperative in nature and it is 
the state that, with its authority, stands behind every piece of information 
that is registered, with its presumption of truthfulness. In the very notion of 
registration, there is its greatest significance from the aspect of general so- 
cial interest, and that is the legal security of economic turnover. In order to 
achieve legal certainty, company registers must be public and any person who 
so wishes may inspect them, but may also request transcripts and excerpts 
from the register’. 


' California Secretary of State, (2020, August 20), Available at: https://www.sos.ca.gov/ 
business-programs/ 

2° US Security and Exchange Commission, (2020, August 20), Available at: http://www.sec.gov/ 

21 §korié, S. (2016). Uticaj poslovnog imena privrednog drustva na njegovo poslovanje: doktorska 
disertacija [The influence of the business name of the company on its business: doctoral thesis]. 
Pravni fakultet za privredu i pravosude u Novom Sadu, p. 163. 

» Thid. 
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3. Digitization of business registration and 
its evolution into e-registration 


With the establishment of an electronic database, such as modern 
registers of business entities, the era of digitalization and application of 
modern technologies has already begun at the first step in the establish- 
ment of a business entity — its registration. At the beginning of the 21st 
century, such a trend has spread globally, to the whole world. Therefore, 
the application of new and digital technologies in the economy and in the 
registration of business entities is indisputable, but the manner of that 
application has changed significantly. Namely, the bodies responsible for 
the registration of business entities have gradually expanded their online 
database, on the one hand, and on the other hand, they have adapted the 
way they work to the development of new, digital technologies. Thus, 
in the Republic of Serbia, for example, starting from the second half of 
2018, it became possible to perform the entire process of business en- 
tity registration online, without physically sending certain documents by 
mail, and the registration itself evolved into a complete e-registration”’. 
Of course, in order for e-registration to be possible, certain conditions 
must be met (that the applicant has a qualified electronic signature cer- 
tificate, installed the appropriate program on his computer, the appropri- 
ate payment card with which he can make payment, etc.). However, this 
major step in enabling e-registration confirms previous claims that digital 
technologies have made it easier for businesses to do business, save time 
and money, but also open up many issues that did not exist before or that 
are existing dilemmas. just changed. One of the existing dilemmas, which 
arose after the establishment of the Agency for Business Registers in 
Serbia, is whether the administrative body, which can be financed by the 
non-governmental sector, etc., can be more professional and independent 
than the court register, ie a special registration department of courts or 
after the establishment of the Agency, the registration of business enti- 
ties from the most important action after which it acquires the status of a 
legal entity, became only a formal procedure which establishes the will 
of the founder and which the registrar acts, if there are no major legal 
deviations. The entry of a business entity in the prescribed register, by 
which it acquires legal personality, is not of a declarative character, but 


3 Agencija za privredne registre, [Agency for Business Registers]. (2020, August 20), Aavailable at: 
https://www.apr.gov.rs/usluge/eusluge/eregistracija-osnivanja-jednoclanog-i-viseclanog-doo.2405.html 
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of a constitutive one, where the business entity emerges as a new entity, 
different from its own or its founders.”* 


4. Conclusion 


The evolution of business registration, and even the bodies in charge 
of registration from central databases, available to anyone in any part of the 
world via the Internet, to e-registration where you can again establish a busi- 
ness entity from the comfort of your home or office has occurred in line with 
the progress and spread of digital technologies that have become an unavoid- 
able factor in all spheres of modern human’s life. In this, the so-called Covid 
19 year, when the whole world is faced with restrictive measures concern- 
ing the physical movement of people, the obligation of physical distance and 
other unpopular measures, e-registration of businesses allows easier access to 
the register, easier access to documentation and certainly safer for health, ac- 
cess to business and startup business. However, as in sociology, as a science 
of humans, human is the social being, regardless of modernity and progress 
of technology, the Internet, the possibility of live meetings through various 
applications, no modern technology can adequately and completely replace 
physical and personal contact. Accordingly, businesses are adapting to new 
and easier approaches through digital technologies, but people need to keep 
their core values that digital technologies only need to further refine, not com- 
pletely replace. 
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REZIME: Primena digitalne tehnologije je uspela, sa jedne strane da olak- 
Sa poslovanje 1 Citav Zivot savremenog ¢oveka, a sa druge da lagano stavi 
u drugi plan dugo odrzavane navike i vrednosti koje su digitalizacijom 
postale zastarele i nepotrebne. Gotovo Citava 2020. godina, zbog globalne 
pandemije i restriktivnih mera, kao i poslovanje u njoj svedeno je na virtu- 
elni svet i digitalizaciju. Jako primena novih tehnologija nije novina, ona 
je ove godine dobila poseban tretman, te se od privrednih subjekata zah- 
tevalo prilagodavanje poslovanja, rad od kuce, rad online, preko razlicitih 
internet aplikacija preko kojih se odrzavaju sastanci, seminari, edukacije, 
konferencije, neposredniji poslovni kontakti sa slikom i tonom uZivo. Da- 
kle, digitalne tehnologije su u ovoj tzv. Covid-19 godini, preuzele Citav 
na&, kako poslovni, tako 1 veliki deo privatnog Zivota. Medutim, ukoliko 
je fokus na veoma mnogo pozitivnih strana primene novih tehnologija, po- 
sebno u savremenom poslovanju, gde se njihovom primenom Stedi vreme 
i utroSena energija, a samim tim 1 novac, onda je digitalno registrovanje 
privrednih subjekata svakako jedna od njih. Tako je na primer, u Srbiji 
od 2018. godine, sa par klikova, moguée elektronskim putem registrovati 
jednoélano ili viSeélano druStvo sa ograni¢enom odgovornos¢u i preduzet- 
nika. Medutim, primena digitalnih tehnologija kod registracije i osnivanja 
privrednih subjekata veoma je zna¢éajna i postoji daleko duze od e-regi- 
stracije. Uporedo sa pove¢anjem primene i vaznosti digitalnih tehnologija 
u ovoj oblasti, otvaraju se i neke nove dileme, pojavljuju se novi izazovi 
sa kojima se savremeno poslovanje privrednih subjekata suocava. Jednako 
vazi 1 za nove izazove koji se postavljaju pred organe ovlaS¢ene za regi- 
straciju. 


Kljucne reci: digitalne tehnologije, pravna regulativa, registracija privred- 
nih subjekata, e-registracija. 


THE APPLICATION OF DIGITAL TECHNOLOGY IN BUSINESS REGISTRATION 





10. 


References 


. Agencija za privredne registre, [Agency for Business Registers of the 


Republic of Serbia]. Available at: https://www.apr.gov.rs/o-agenciji. 1902. 
html 


. Barbi¢, J. (1999). Pravo drusStava — knjiga prva — op¢i dio, [Company 


Law, book one — general part]. Zagreb 


. California Secretary of State, Available at: https://www.sos.ca.gov/ 


business-programs/ 


. Companies House, UK, Available at: http://www.companieshouse. gov. 


uk/about/functionsHistory.shtml 


. Sudski _ registar Republike Hrvatske, [Court Register of the 


Republic of Croatia]. Available at: http://sudreg.pravosudje.hr/ 
registar/f?p=150:1:0::NO:1,28 


. Companies House UK, Available at: https://www.gov.uk/government/ 


publications/overseas-registries/overseas-registries 


. Cepulo, D. (2001). Hrvatsko — ugarska nagodba i reforme institucija vlasti 


u Hrvatskom Saboru 1868-1871. [Croatian-Hungarian settlement and re- 
forms of government institutions in the Croatian Parliament 1868-1871], 
Zbornik Pravnog fakulteta Sveucilista u Rijeci, pp. 117-148., Available at: 
https://eu.pravo.hr/_download/repository/Hrvatsko-ugarska_nagodba_i_ 
reforme_institucija_vlasti_u_Hrvatskom_saboru_1868.-1871.%2C_ 
Dalibor_Cepulo%2C_ZPFSR_2001-1.pdf 


. Cepulo, D., Kre’i¢, M. (2011). Hrvatsko — Ugarska nagodba: Institucije 


i stvarnost, Zbornik sa Konferencije u spomen 140 obljetnice Hrvatsko 
— Ugarske nagodbe, [Croatian-Hungarian settlement: Institutions and rea- 
lity, Proceedings of the Conference in memory of the 140th anniversary of 
the Croatian-Hungarian settlement]. BudimpeSta, pp. 141-155., Available 
at: https://www.pravo.unizg.hr/_download/repository/Hrvatsko-ugarska __ 
nagodba__institucije_i_stvarnost%2C_Dalibor Cepulo%2C_Mirela_ 
Kresic.pdf 


. EUR — Lex, Directive 2012/17/EU amending Council Directive 89/666/ 


EEC and Directive 2005/56/EC and 2009/101/EC of the European 
Parliament and of the Council as regards the interconnection of central, 
commercial and companies registers, Official Journal of the European 
Union L 156/1 from 16.6.2012., Available at: https://eur-lex.europa.eu/ 
legal-content/EN/TXT/?uri=CELEX%3A32012L0017 

EUR — Lex, Directive (EU) 2017/1132 OF THE EUROPEAN 
PARLIAMENT AND OF THE COUNCIL of 14 June 2017 relating to 


11 


LAW - theory and practice No. 4/2020 





i. 


12. 


13, 


14. 


1S. 


16. 
WE 


18. 


12 


certain aspects of company law, Available at: https://eur-lex.europa.eu/ 
legal-content/EN/TXT/HTML/?uri=CELEX:32017L1132&from=en 
Gradanski zakonik za kraljevinu Srbiju sa komentarom 1 Trgovacki za- 
konik : Zakonik trgovacki, Zakon o akcionarskim druStvima, [Civil Code 
for the Kingdom of Serbia with commentary and Commercial Code: 
Commercial Code, Law on Joint Stock Companies]. Priredivaé Laza 
UroSevi¢, Beograd, Izdava¢ka knjizarnica Gece Kona, 1917 

Lipton, P., Herzberg, A. (2000). Understanding Company law; Melbourn, 
Australia 

Zakon o Agenciji za privredne registre, [Law on the Business Registers 
Agency]. Sluzbeni glasnik RS, br. 55/04, 111/09 and 99/11 

Zakon o sudskom registru Republike Hrvatske, [Law on the Court 
Register of the Republic of Croatia]. Narodne novine RH, br. 1/95, 5796, 
1/98, 30/99, 45/99, 54/05, 40/07, 91/10, 90/11, 148/13, 93/14, 110/15, 
40/19 

Milanovic, B. (2007). Pravo privrednih druStava [Company Law], 
Kraljevo 

US Security and Exchange Commission, Available at: http://www.sec.gov/ 
Skorié, S. (2016). Uticaj poslovnog imena privrednog druStva na njegovo 
poslovanje — doktorska disertacija, [The influence of the business name 
of the company on its business — doctoral thesis]. Pravni fakultet za pri- 
vredu i pravosude u Novom Sadu 

Skori¢é, S. (2015). Pravni subjektivitet privrednog drustva — pravna, po- 
litiéka i socioloska dilema, [Legal subjectivity of a company — legal, po- 
litical and sociological dilemma]. special issue, Kultura polisa, ,,Pravo 1 
savremeno druStvo“, pp. 193-206 


Stefanovicé Nenad’ UDK: 614.253.83 


Original scientific work 
DOI:10.5937/ptp2004013S 
Received: 13.09.2020. 
Approved on: 29.12.2020. 
Pages: 13-25 


MEDICAL ERROR - CIVIL 
LIABILITY FOR THE DAMAGE 


ABSTRACT: The paper analyzes the civil law aspects of the responsibil- 
ity of medical workers and institutions due to the damage caused by the 
doctors’ mistakes in providing medical care. The aim of this paper is to 
present all the basics of physician responsibility, if it is established that 
there is a close connection between the error and the proven error and dam- 
age caused to the health of the patient, but also to third parties. The issue of 
medical error is not exclusively related to compensation for damages, since 
it heavily relies on medical law too. Although mistakes are mainly caused 
by the wrong actions of the doctors in performing their professional activi- 
ties, the paper also deals with the responsibility of medical institutions for 
the damage being caused. An inaccurate definition of the legal nature of 
doctors’ responsibilities, obligations imposed on medical workers by law, 
the definition of errors in a medical treatment, as well as the legal basis of 
liability to third parties, indicate that there are many not only legal but also 
ethical and moral dilemmas requaring the additional attention and analysis, 
which is also the goal of this paper. 


Keywords: medical error, civil liability, ethics, damage, patients’ rights, 
civil rights, medical facilities. 


1. Introduction 
The development of modern medicine has undoubtedly had a great im- 


pact on reducing the risk of disease, however, at the same time the increased 
risk of error is caused not only by errors of professional medical staff but also 


* Assistant professor, The Faculty of Law in Novi Sad, The University of Business Academy in 
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by procedures that become increasingly complex and therefore more risky 
for the patient and his health. The era of modern medicine begins in the 19th 
century, which is characterized by a new approach to treatment with the use 
of modern medical means in diagnosis and treatment. This results in a change 
in the doctor-patient relationship. Instead of a personal relationship where 
the patient blindly believed in the knowledge, skills and abilities of doctors, 
depersonalization occurs, so today instead of local doctors who knew their 
patients by name and followed the history of hereditary diseases through gen- 
erations, we have doctors who “blindly” follow medical techniques. and pro- 
cedures, which entails a higher risk of error. 

Official United Nations statistics provide reliable evidence that life ex- 
pectancy has been significantly extended in almost all countries in a very 
short period of time.' There is no doubt that the development and progress of 
medicine has greatly contributed to this. The main purpose and goal of mod- 
ern medicine is to protect the life and health of citizens, which is possible only 
if quality treatment is provided and all the achievements of modern medi- 
cine are adopted. If we take into account the number of inhabitants, which is 
constantly growing, and their needs in terms of health care, it is logical that 
the chance of a doctor making a mistake in that case grows exponentially. 
According to some scientific analyzes, “in the United States, the mistakes 
of doctors are the third leading cause of death in patients who are treated 
in hospitals, and that number ranges from 210,000 to 400,000.” Some even 
estimate that the number is 1.5 million patients a year,* while the “Legal and 
Economic Literature” speaks of a real “medical responsibility industry” that 
produces a cumulative annual expenditure in the United States on various 
bases of 17 to 29 billion dollars a year, according to report of the American 
Institute of Medicine.”* Actions and omissions that can harm the patient are 
numerous and in accordance with the provisions of the Law on Obligations 


' On the official website of the United Nations, it can be seen that in the period from 2010 to 2020, 
the life expectancy of the population in Serbia increased from 76.2 to 78.4 years for women, and 
from 70.8 to 73.2 years for men. In such a short period of ten years, the increase in the average life 
expectancy by 2.2, ie 2.6 years, is an incredible progress, so the question can rightly be asked what 
the real limit of life expectancy is. (13. August 2020.). Available at: https://data.un.org/en/iso/rs.html 

> Makary, M. A., Daniel, M. (2016). Medical error-the third leading cause of death in the 
US. Bmj, 353. p. 2. 

3 Arlen, J. (2013). Economic analysis of medical malpractice liability and its reform. In: Research 
handbook on the economics of torts. Edward Elgar Publishing. p. 40. 

4 Vojkovi¢, H. (2019). Gradanskopravna odgovornost za povredu medicinskog standarda i prate¢i 
ekonomski uéinci. [Civil liability for violation of the medical standard and accompanying economic 
effects]. Zbornik Pravnog fakulteta Sveucilista u Rijeci, 40 (2), p. 698. 
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of the Republic of Serbia,* each type of causing damage creates an obliga- 
tion of the one who caused it and to compensate it, unless he proves that it 
occurred without his fault (Art. 154 ZOO). This right to compensation for 
damage caused by a professional error of a healthcare worker is also one of 
the basic rights of patients and is stated in Article 31 of the Law on the Rights 
of Patients of the Republic of Serbia from 2013. 


2. Medical error — concept 


The mistakes and omissions of doctors have always existed, and there- 
fore their responsibility for the consequences. There are numerous historical 
writings and laws that testify to strict rules and sanctions for cases of medical 
errors. Thus, for example, the Hammurabi Code, which is the “most important 
legal text of the Old East’”,° contains strict sanctions for perpetrators of crimi- 
nal acts. This, of course, also referred to doctors who would cause damage 
to someone’s body during a medical procedure. Article 218 of Hammurabi’s 
law states the following: “If a doctor inflicts a severe wound on someone with 
a bronze knife and kills him, or opens someone’s eye and destroys him, his 
hands should be cut off’, Article 226 provides sanctions for the surgeon’s mis- 
takes: “Ifa surgeon without the knowledge of the master of the slave imprints 
the slave sign of an inalienable slave, that surgeon’s hands should be cut off”.’ 

Hippocrates, the “Father of Medicine” and the creator of the famous 
Hippocratic Oath, states in the book on epidemics the ethical principle: “help 
but without injury” (originally: Ofeleein i mi vlaptein), which inspires the 
most famous Greek physician-philosopher in the Roman Empire Claudius 
Galen (KAabddt0¢ PaAnvoc) to define the principle: Primum non nocere — first 
not to harm, as the most important ethical principle of ancient medical prac- 
tice, where the doctor should act exclusively in the interest of his patient.* 

In the middle of the nineteenth century, for the first time in theory, medi- 
cal error was defined by Rudolf Ludwig Karl Virchow, a German politician 
and scientist, the founder of social medicine. “He defined a professional 


> Zakon 0 obligacionim odnosima. [The Law of Contract and Torts]. S/. list SFRJ, br. 29/78, 39/85, 
45/89 — odluka USJ 1 57/89, S/. list SRJ, br. 31/93 1 SI. list SCG, br. 1/03 — Ustavna povelja. 

° Babié, I., (2008). Osnovi imovinskog prava — Uvod u gradansko pravo i stvarno pravo, 
[Fundamentals of property law — Introduction to civil law and property law]. Beograd, Sluzbeni 
glasnik, p. 41. 

T Radi8ié, J. (2008). Medicinsko pravo, [Medical law]. Beograd, Izdavacko preduzece Nomos, pp. 
191-192. 

8 See: (24. August 2020.). Available at: https://en.wikipedia.org/wiki/Primum_non_nocere 
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medical error as: violation of the generally accepted rules of performing treat- 
ment due to lack of necessary attention or caution.” The term “professional 
error” was also adopted by the Law on Health Care of the Republic of Serbia. 
Some German authors dispute this definition, arguing that medical skill can- 
not be turned into a rigid dogma, nor can a breach of duty by a doctor be 
unconditionally called a “professional error.” Instead, according to them, it 
would be more correct to speak of “involuntary harm’, of “neglect of due 
care” or of “error of treatment”.'° The legal definition also does not give a 
complete answer to the question what is a medical error, and what is a medical 
omission, and is there a doctor’s responsibility in the case of an error as well? 

Professional error, in terms of the Law on Health Care of the Republic 
of Serbia, means negligent treatment, i.e. neglect of professional duties in 
providing health care, i.e. non-compliance or ignorance of established rules 
and professional skills in providing health care, which lead to violations, de- 
terioration, injury, loss or damage to the health or body parts of the patient. 
(Article 197, paragraph 3) Professional error is determined in the disciplinary 
procedure before the competent body of the chamber, i.e. in the procedure of 
regular and extraordinary external inspection of the quality of professional 
work of health workers. (Article 197, paragraph 4) 

A medical error, therefore, is the conduct of a negligent doctor contrary 
to the rules of the profession (contra legem artis) in the form of a gross vio- 
lation of medical standards. The question is: what is the basis of a doctor’s 
responsibility? 


3. Basis of responsibility 


Legal liability can be contractual and non-contractual, depending on 
whether the cause of damage is an independent source of obligations (in case 
of tort) or the damage occurred due to non-fulfillment of obligations under 
the contract and then its termination (contractual liability). The specificity 
of a medical error is that it always occurs on the basis of guilt. In Serbian 
legislation, liability for damages derives from the provisions of the Law on 
Obligations and the mentioned Article 154. When we talk about the basis of 
liability, it is important to note that, unlike criminal liability, civil liability is 


° Poéuéa, M., Sarkié, N., Mrvié Petrovié, N. (2013). Lekarska gre’ka kao razlog pravne 
odgovornosti lekara i zdravstvenih ustanova, [Medical error as a reason for legal responsibility of 
doctors and health institutions]. Beograd, Vojnosanitetski pregled, p. 208. 

'© Radi8i¢, J. (2008). Medicinsko pravo, [Medical law]. Beograd, Izdavatko preduzecée Nomos, p. 
180. 
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characterized by a plurality of basis. Thus, in civil law, instead of a single ba- 
sis of responsibility, we can talk about more of them on the basis of guilt (in 
terms of subjective responsibility), on the basis of causing damage, regardless 
of guilt (in terms of objective responsibility) and on the basis of equity. 

The specificity of medical error is that it is always based on guilt. The 
doctor will be liable only when his medical intervention is wrong and if his di- 
rect guilt that caused the damage is established. This principle is related to all 
employees who deal with the so-called. “Free professions” such as: doctors, 
lawyers, engineers, architects ... “The main goal of this concept is to provide 
them with freedom of action and decision-making, and at the same time to be 
released from responsibility provided they adhere to the code of ethics, act 
according to rules of the profession and with due care.”'' Unlike most other 
professions, if performing a medical profession as a result of death or impair- 
ment of health, the responsibility of the doctor will not be automatically with- 
drawn. The death of patients and the deterioration of health that occur during 
medical interventions are not basic illegalities because the human body is so 
specific that despite its technological progress in the field of medicine, it is 
still impossible to predict the outcome of treatment and medical intervention 
with absolute certainty. For that reason, the Laws stipulate that the responsi- 
bility of a doctor arises exclusively due to negligent behavior contrary to the 
rules of the medical profession and standards. 

The doctor’s responsibility exists only when his intervention is wrong 
and when he is to blame for it. So, it is enough that the doctor made a mis- 
take that could have been avoided if he had acted conscientiously, so that his 
responsibility and obligation to compensate the damage would have arisen. 
However, if the doctor adheres to the procedures and medical standards, any 
negative outcome of the treatment remains legally flawless. 

Serious forms of violation of medical activity are criminal offenses relat- 
ed to the medical profession, regulated by the Criminal Code of the Republic 
of Serbia, Article 251. The act of performing negligent medical care consists 
in the activity of a doctor who appropriate hygienic measures or acts obvi- 
ously unscrupulously in general and thus causes a deterioration of a person’s 
health. Apart from doctors, paragraph 2 of the same article of the Criminal 
Code also provides sanctions for other health workers who, when providing 
medical assistance or care or performing other health activities, obviously act 
unscrupulously and thus cause a worsening of their health condition. 


" See: Laufs, A., Uhlenbruck, W., (2002). Handbuch des Arztrechts, 3. neubearbeitete Auflage. 
C.H. Miinchen, Becksche Verlagsbuchhandlung, p. 23. 
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In relation to civil liability, where it is sufficient to establish that the 
medical intervention was wrong and that the doctor is guilty of it, a gross or 
serious error is required in criminal liability. Therefore, minor omissions of 
the doctor during the diagnosis and selection of the treatment are only a small 
deviation from the rules of medical practice and are not subject to criminal 
prosecution. A serious and conspicuous mistake of a doctor should be eas- 
ily provable in court, however, the expert decides on medical issues, and the 
judge on legal issues. “A judge may not accept a medical expertise only if 
he is not convinced of its validity. If the judge does not accept the expertise, 
he must explain his different belief and state on which his own knowledge 
of the matter that belief is based.”'” In professions such as medicine, there is 
an “unwritten code of conduct” not to be an expert witness directly against 
a colleague despite the expert’s obligation to be objective, conscientious and 
obliged to tell the truth. The expert’s finding does not have to be wrong, but 
an expert involved can always mitigate and skillfully conceal the responsibil- 
ity of his colleague. Although the court is not obliged to accept the expert’s 
opinion and finding, in most cases it will take them into account because there 
is no other possibility to obtain an expert opinion that only experts have. 


4. Medical error and damage — cause and effect relationship 


As explained in the previous part of the paper, what is meant by a medi- 
cal error, in order to determine the causal relationship, it is necessary to deter- 
mine the legal concept of damage in terms of damage to legal goods that are 
recognized by law. 

In legal theory, damage is usually understood as “a violation of some- 
one’s subjective right or legally protected interest caused by a harmful act.”” 
It is a common practice not to specify the definition of damage in civil codes, 
and this is also the case in Serbian law. Article 155 of the Law on Obligations 
stipulates that damage is the reduction of someone’s property (ordinary dam- 
age) and the prevention of its increase (lost benefit), as well as causing physi- 
cal or mental pain or fear (non-material damage) to another. “The Law on 
Obligations included among its basic principles the prohibition of causing 
damage and the duty to fulfill obligations. Violation of these principles leads 


” Radi8ic¢, J., op. cit., p. 321. 

8 See: Blagojevié, B., Krulj, V. (1983). Komentar Zakona 0 obligacionim odnosima, [Commentary 
on the Law of Obligations]. Beograd, Savremena administracija, p. 513.; Séepanovié, G., Stankovié, 
Z., Petrovic, Z., 1 saradnici (2011). Sudskomedicinsko veSta¢enje nematerijalne Stete, [Forensic 
Medical Expertise of Non-pecuniary Damage]. Beograd, JP Sluzbeni glasnik, p. 502. 
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to damages and civil liability for damages. The obligation to compensate for 
the damage arises from the very act of causing the damage. Compensation for 
damages is, in fact, a civil sanction for causing damage.’’* 

In order for a claim for damages to be well-founded, it is necessary to 
determine the relationship between the medical error and the damage. A medi- 
cal error should be a conditio sine qua non of the damage caused. If the dam- 
age would not have occurred without a medical error, we can say that there 
is a causal relationship between them and that the doctor’s error had a direct 
consequence of the damage. If, on the other hand, the damage would certainly 
occur unrelated to the doctor’s wrongdoing, then one cannot speak of the 
existence of causality. “The doctor is obliged to compensate the damage only 
if it is proven that the application of another method of treatment or another 
drug would not cause the same damage.”!* According to Radisic, “the doctor 
is liable only for the damage that could be prevented or avoided by proper 
treatment; there is no liability for imminent damage.”!° 

The causes of damage to a patient’s health can be numerous and var- 
ied. Also, doctors’ mistakes can have various consequences, which, as a 
rule, do not have to be exclusively harmful. The occurrence of damage 
after a medical error is not proof of a causal link, so the burden of prov- 
ing the existence of a causal link between a medical error and the dam- 
age caused to the plaintiff. In practice, however, proving a causal link is 
extremely difficult. Therefore, the plaintiff must prove through clues, 1.e. 
indirect evidence. “The causal link is considered established if the patient 
proves that the doctor made a mistake and that such a mistake, according 
to the knowledge of medical science and medical experience, typically 
leads to the damage that has occurred. Then it is up to the doctor to prove 
that in this particular case this typical causal development did not material- 
ize, but that it was an atypical outcome.””” In the case of criminal liability 
of a doctor due to a mistake for liability, it is not enough to determine the 
causal link on the degree of probability, but there must be greater certainty 
regarding the doctor’s actions and the damage, which is understandable 
considering the sanctions provided by law. 


4 Radovanov, A. (2009). Obligaciono pravo — opsti deo [Obligation law — general part], Novi Sad, 
Pravni fakultet za privredu 1 pravosude, p. 263. 

'S Giesen, D. (1981). Arzthaftungsrecht. Die zivilrechtliche Verantwortlichkeit des Arztes in 
rechtvergleichender Sicht, Bielefeld, p. 14. 

'© Radi8i¢, J., op. cit., p. 203. 

"’ Thid. p. 204. 
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Whether there is a causal link between the medical error and the damage 
caused will be assessed by the judge in the civil procedure on the basis of the 
expert opinion of medical experts, with the obligatory consultation of legal 
science, ie court practice. However, with his personal conviction, the arbitra- 
tor should fill the space that is medically unprovable and which the judge 
should judge based on the created conviction and personal assessment. 


5. Solutions provided for in the positive law of the 
Republic of Serbia that regulate compensation 
for damage caused by a medical error 


The medical error was originally regulated by the Law on Health Care 
of the Republic of Serbia from 2005.'* In the first version of the Law, Article 
40 referred to the general norms of the law of obligations regarding the com- 
pensation of material and non-material damage in case of a doctor’s mistake. 
However, later amendments to the said Law, and due to the adoption of the Law 
on Patients’ Rights’? in 2013, these provisions were removed from the legal text, 
so that currently the Law on Health Care contains only three articles relating to 
medical (professional) error, while the provisions on compensation of damage 
to the patient caused by a medical error transferred to the norm of the Law on 
Patients’ Rights. Thus, the mentioned law stipulates in Article 31 that a patient 
who, due to a professional error of a health worker, i.e. a health associate, suf- 
fers damage to his body in the exercise of health care, or causes a deterioration 
of his health condition by professional error, is entitled to compensation accord- 
ing to general rules on liability for damage. The norms of the law of obligations 
regarding compensation for damages cannot be excluded or limited in advance. 

These concise legal norms do not contain detailed provisions on the 
conditions, procedure and types of compensation for injured patients, but 
only refer to general provisions on causing damage, regulated by the Law on 
Obligations. 

The request for compensation of damage is also the “most common re- 
quest that arises after a medical error and compensation for material damage, 
which is not disputable at all.”*? However, the question arises as to whether 
the right to compensation for non-pecuniary damage should be recognized 


'8 Zakon o zdravstvenoj zastiti Republike Srbije [Law on Health Care of the Republic of Serbia]. S/. 
glasnik RS, br. 107/05, 72/09-dr. zakon, 88/10, 99/10, 57/11, 119/12 1 45/13-dr.zakon. 

'? Zakon o pravima pacijenata [The Law on Patients’ Rights]. S/. glasnik RS, br. 45/13. 

20 Cubinski, M. (2001). Prava o&teGenog i princip naknade &tete. [The rights of the injured party 
and the principle of compensation for damages]. Arhiv za pravne i druStvene nauke, 86 (4), p. 581. 


20 


MEDICAL ERROR - CIVIL LIABILITY FOR THE DAMAGE 





and, if so, how to determine the amount of damage suffered. In theory and 
practice, this right is recognized, but the main reason for its introduction is not 
the establishment of an earlier condition, but a certain property satisfaction 
that should give the patient some satisfaction as a victim of a medical omis- 
sion after everything she has experienced.”! 

The Law on Obligations provides for various types of compensation for 
material damage. One of them is compensation for damage in the form of a 
monetary annuity, and the Law states in which cases this is possible. Among 
other things, it is in the case of death, bodily injury or damage to health, when 
the cash annuity is determined for life or for a certain period of time. “An an- 
nuity is a type of compensation awarded in cash so that it is paid periodically 
or successively through individual installments due.”” If someone’s health 
is seriously damaged due to a medical error and loss of earnings occurs, “in 
court practice, such compensation has been recognized, taking the position 
that compensation for successive loss of earnings in the future is determined 
in the form of a monthly annuity.” 


6. Responsibility of the health institution 


While physicians and other health care professionals are held liable for 
omissions and errors in the treatment of patients, health care facilities as legal 
entities may also be liable. The basis of their responsibility is the improper 
work of employees. The responsibility of health care institutions is also based 
on the provisions of the Law on Obligations, Art. 170 to 172. “Article 172 
prescribes the responsibility of the state for damage caused by its institution, 
so that provision would come into consideration when the question of the 
Military Medical Academy, which performs its activities within the Ministry 
in charge of defense, is raised.”** The understanding of the type and nature of 
this responsibility of the health institution was also given by court practice. 
“The responsibility of a health institution is subjective, not objective, and it 
is responsible for the damage caused to the patient if its doctors and other 


*1 Professor Obren Stankovié is of the opinion that compensation for non-pecuniary damage is not 
disputable because: “All of them have in common that they mean a certain suffering, a certain pain, 
an unpleasant feeling for us and as such disturb our emotional or psychological balance. As an 
instrument of the rational organization of social relations, law cannot remain indifferent to such an 
abnormal situation, just as it cannot remain indifferent if the balance in our property is disturbed.” 
Stankovié, O. (1998). Naknada Stete, [Indemnity]. Beograd, Nomos, p. 26. 

> Radovanovy, A. op. cit., p. 271. 

3 Thid. 

4 Potuéa,M., Sarkié, N., Mrvié Petrovié, N., op. cit., p. 210. 
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medical staff did not act in accordance with the rules of the medical profession 
and with appropriate care, so such behavior results in damage. The civil liabil- 
ity of a health care organization exists only if it is proven that in the given cir- 
cumstances the doctors and health care staff did not act as they should have.’”> 

The responsibility of health care institutions derives from the actions 
of its employees. “Depending on the type of procedure that is owed in a par- 
ticular case or procedure, all forms of breach of duty are distinguished: in the 
form of a treatment error (skill or skill) and in the form of a notification er- 
ror (warning, information or counseling).””° Both forms of responsibility are 
equal in theory and practice and create a basis for sanctioning the institution.”’ 


7. Conclusion 


The position of the patient in a civil lawsuit against the doctor is ex- 
tremely unfavorable, because it is up to the patient to provide all the evidence 
regarding the existence of a causal link between the doctor’s mistake and the 
damage suffered. This is almost impossible in most cases. Shifting the prov- 
ing procedure from the patient to the doctor would not solve the problem be- 
cause it would be extremely difficult for the doctor to prove that the death or 
severe damage to the patient’s health did not occur due to his mistake. 

The purpose of compensation for patients who suffer damage due to 
medical error is to compensate for material and non-material damage caused 
by the consequences of incorrect treatment. Medical error is determined ob- 
jectively, by assessing the procedures and procedures that any doctor with 
average knowledge and professional abilities would apply to a patient. The 
degree of guilt of the doctor is based on the severity of the mistake and the 
assessment of the damage to the patient’s health. However, civil court protec- 
tion of patients’ rights has proven to be an expensive and inefficient system. 


°5 Judgment of the Supreme Court of Serbia, Rev. 1659/84, Taken from: Radovanov, A., Petrovié, 
Z. (2009). Naknada Stete — zbornik sudske prakse, [Damages — a collection of case law]. Novi Sad, 
Pravni fakultet za privredu i pravosude, Privredna akademija, p. 99. 

6 Mujovié-Zori¢, H., Petrovié, Z. (2012). Odgovornost zdravstvenih ustanova za Stete kao 
posledice leéenja, [Liability of health care institutions for damages as a consequence of treatment]. 
Vojnosanitetski pregled, 69(8) p. 693. 

°7 Judgment of the Supreme Court of Serbia, Rev. 2714/92 of 8 April 1993: “The health institution 
is liable for the harmful consequences of surgical treatment, if it has not presented to the patient all 
possible consequences of the surgical procedure to which he or she has otherwise agreed”; Judgment 
of the Supreme Court of Serbia, Rev. 2066/80: “A health institution that performs a medical 
intervention may be liable only for those interventions that occur as a result of unprofessional, 
careless and improper work of its employees ...” 
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One gets the impression that the overriding goal is to embarrass the doctor 
rather than to establish the real responsibility of the doctor. 

As a Safe solution and protection against possible mistakes of doctors, 
we see in the insurance of professional liability of doctors that covers the le- 
gal civil liability of the insured for damages caused by death, injury to body 
or health, third parties caused by medical error. It allows the patient to be 
compensated for all types of damage that occur after the wrong medical treat- 
ment is provided. This type of insurance covers all harmful events that occur 
as a result of a doctor’s mistake, or negligent or unprofessional procedure or 
omission of doctors and other medical staff if done contrary to positive legal 
regulations and medical standards, and as a direct consequence have an unfa- 
vorable treatment outcome. to claim damages. 


Stefanovié Nenad 
Doc. dr, Pravni fakultet za privredu i pravosude u Novom Sadu, Univerzitet Privredna 
akademija u Novom Sadu, Srbija 


LEKARSKA GRESKA — 
GRADANSKOPRAVNA ODGOVORNOST 
ZA NASTALU STETU 


REZIME: U radu su analizirani gradanskopravni aspekti odgovornosti 
medicinskih radnika i ustanova zbog Stete nastale usled greSke lekara pri 
pruzanju medicinske zaStite. Cilj rada je da se prikazu svi osnovi odgovor- 
nosti lekara, ukoliko se utvrdi postojanje uzo¢ne veze izmedu nastale 1 doka- 
zane greske i Stete pricinjene zdravlju pacijenta, ali i trecim licima. Pitanje 
lekarske greSke nije iskljucivo vezano za naknadu Stete, obzirom da se u ve- 
likoj meri oslanja 1 na medicinsko pravo. Jako greske uglavnom nastaju usled 
pogreSnog postupanja lekara u obavljanju svoje profesionalne delatnosti, rad 
se bavi 1 odgovomnos¢u medicinskih ustanova za nastalu Stetu. Neprecizno 
definisanje pravne prirode odgovomosti lekara, obaveza koje pravo name¢ée 
medicinskim radnicima, definisanje greSke u medicinskom tretmanu, kao i 
pravni osnovi odgovornosti prema trecim licima, ukazuju na to da postoji 
veliki broj ne samo pravnih veé i eti¢ékih i moralnih dilema koje zahtevaju 
dodatnu paznju i analizu, Sto je ujedno i cilj ovoga rada. 
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ABSTRACT: The modern society is facing an increasingly dangerous and 
serious manifestation of criminal activity, that utilizes the most modern 
technical achievements, especially in the field of communications. That is 
why the modern states resort to employing new procedural forms of gath- 
ering evidence at the cost of a certain infringement on the right to privacy 
and other human rights. The Criminal Procedure Code establishes six spe- 
cial evidentiary procedures. The most complex issue in special evidentiary 
procedures is the question of when their usage is justified, in other words, 
the type of criminal activity to which they can be applied, and the condi- 
tions under which they can be used. In addition to the special evidentiary 
actions established in the Criminal Procedure Code, the security agencies 
are, within their competences, authorized to secretly collect data by apply- 
ing preventive and security measures provided by special laws (lex specia- 
lis). Having that in mind, this paper will deal with the questions concerning 
the types and conditions of the usage of special evidentiary procedures, as 
well as the types and conditions of the application of preventive and secu- 
rity measures in Republic of Serbia. 
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1. Introduction 


During the last few decades, society has been facing ever more danger- 
ous and severe manifestations of crime, the execution of which involves direct 
or indirect use of modern technological achievements, especially in the field 
of information-communication technologies. With regard to that we must not 
ignore the fact that contemporary forms of criminality are of a transnational 
character, and that the perpetrators are mostly organized groups. As a result, 
many countries resort to new procedural forms of gathering evidence, at the 
cost of relative infringement on the right to privacy and other human rights. 

According to Skuli¢é, “special evidentiary procedures are frequently 
identified as special evidentiary, or investigative techniques, and they rep- 
resent certain evidence gathering methods which are atypical in character, 
and are therefore only applied in relation to certain criminal acts, which are, 
on one side, quite grave, i.e. serious, both in the factual sense relative to the 
consequences they produce in a general sense relating to life, and with re- 
spect to criminal law, regarding the punishment stipulated for them, while, 
on the other side, due to some of their phenomenological characteristics, and 
psychological and other traits of the perpetrators, such acts are very difficult 
to reveal, explain and prove through the application of the usual, or regular 
evidentiary methods”! 

According to Skakavac Z. and Skakavac T., “the use of special eviden- 
tiary procedures or special investigative techniques is of particular impor- 
tance with respect to complex crime operations, such as money “laundering”, 
corruptive and other financial crimes, and when these actions are committed 
in collusion with certain business entities, primarily banks and other financial 
organizations”. Besides the cases identified above, other forms of organized 
crime such as “trade in narcotics, human trafficking, the smuggling of vehi- 


cles, cigarettes, weapons, etc., require the application of such measures”? 


' Skulié, M. (2007). Kriviéno procesno pravo [Criminal Procedural Law]. Beograd, Pravni fakultet 
Univerziteta u Beogradu 1 JP Sluzbeni glasnik, p. 307. 

> Skakavac Z., Skakavac, T. (2017). Kriviénoprocesna regulacija posebnih dokaznih radnji u Republici 
Srbiji i njihova primena u savremenoj praksi [Criminal procedure regulation of special evidentiary 
actions in the Republic of Serbia and their application in modern practice]. Civitas, 7(2), p. 38. 

3 Tbid. 
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The Criminal Procedure Code stipulates six separate kinds of eviden- 
tiary operations: secret communications surveillance, secret monitoring and 
recording, simulated operations, computer data searches, controlled delivery 
and undercover investigator.* 

The most complex question relating to special evidentiary procedures is 
the question of their measure, i.e. the kinds of criminal acts to which they are 
applied and the conditions under which they are applied. 

In addition to the special evidentiary procedures defined by the Code, the se- 
curity services are, within their competences, authorized to secretly gather data by 
applying preventive-security measures stipulated by specific laws (/ex specialis). 

In view of the aforesaid, this paper will primarily be dealing with the 
general legal provisions on special evidentiary procedures (which criminal 
acts the special evidentiary procedures may be applied to (ratione materiae), 
the conditions of their application, and the primary characteristics of individ- 
ual special evidentiary procedures), to be followed by discussion of the types 
and conditions of application of preventive-security measures by the security 
services in the Republic of Serbia. 


2. The legal provisions on special evidentiary 
procedures in the Republic of Serbia 


As Plazini¢ and Stojkovic point out, “in defining the general conditions for 
the application of special evidentiary procedures, the legislator took efforts to 
meet the requirements of subsidiarity and proportionality of their application”. 
This is particularly important because “certain special evidentiary procedures 
have the essential common property of representing a certain legitimate way of 
surreptitious gathering of data which can have evidentiary significance, and the 
use of certain forms of “cunning”, “deceit” and “fraud” allowed by the Code, 
which could in particular, with regard to undercover investigators, be identified 
with a kind of “espionage”, or covert gathering of important data, but not relat- 
ing to any foreign country or its authorities, its army, legal organizations etc., 


but primarily relating to members of organized crime groups”.° 


4 Zakonik o kriviénom postupku, [Criminal Procedure Code]. Sluzbeni glasnik RS, no. 72/11, 
101/11, 121/12, 32/13, 45/13, 55/14 and 35/19. 

> Plazini¢, M., Stojkovié, M. (2015). Primena posebnih dokaznih radnji i mehanizmi njihove kontrole 
[Application of special evidentiary actions and mechanisms of their control]. Tuzilacka rec, 28, p. 17. 
6 Skulié, M. (2015). Tajni audio i video nadzor kao posebna dokazna radnja u Zakoniku o kriviénom 
postupku Srbije, [Secret audio and video surveillance as a special evidentiary action in the Criminal 
Procedure Code of Serbia]. Tuzilacka rec, 28, p. 25. 
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In this context, Mati¢ BoSkovié points out that “the general rules ac- 
cording to which special evidentiary procedures are authorized relate to: 1. 
the material requirement for undertaking special evidentiary procedures; 2. 
handling the materials collected by means of special evidentiary procedures; 
3. the question of evidentiary (in)validity of the information collected through 
special evidentiary procedures; 4. incidental findings arrived at by special evi- 
dentiary procedures, and 5. the secrecy of data related to special evidentiary 
procedures”’.’ 

Article 161 (paragraphs 1 and 2) of the Criminal Procedure Code stipu- 
lates that special evidentiary procedures may be authorized according to the 
person for whom there is reasonable suspicion that they committed a criminal 
act for which these special evidentiary procedures may be authorized, while 
there is no other way to gather the evidence for criminal prosecution, or its 
gathering would be quite difficult. Special evidentiary procedures may also 
be exceptionally authorized towards a person for whom there is reasonable 
suspicion that they are preparing any one of the criminal acts for which these 
evidentiary operations may be authorized, while the circumstances of the case 
indicate that the criminal act in question could not be revealed, prevented or 
proved to exist in any other way, or doing so would result in excessive dif- 
ficulties or great danger. 

As a result, the stipulated requirements for the authorization of special 
evidentiary operations are twofold and primarily relate to the degree of likeli- 
hood (grounds for suspicion) that a specific person has committed a criminal 
act for which these evidentiary operations may be ordered, and then to the 
restrictiveness with respect to their application. As the legal provision dem- 
onstrates, these operations may only be authorized if there is no other way to 
collect evidence for criminal prosecution, or if its collection would be quite 
difficult, which is estimated relative to the consequences of each particular 
case. The purpose of this conditionality in the application of special eviden- 
tiary procedures lies in the effort to reduce as much as possible any infringe- 
ment of human rights, in particular the right to privacy. 

Along those lines, [li¢ points out that “the essential characteristics of 
special evidentiary procedures are: secrecy, limited (necessary) infringement 
of the guaranteed rights and liberties of man and citizen, and evidentiary 


7 Matié BoSkovié, M. (2015). Javni tuzioci i primena posebnih mera tajnog prikupljanja podataka 
{Public prosecutors and the application of special measures of secret data collection] in: Petar 
Petrovic (urednik) Posebne mere tajnog prikupljanja podataka u krivi¢nom postupku: pogled iz 
pravosuda, [Special measures of secret data collection in criminal proceedings: a view from the 
judiciary]. Beograd, Beogradski centar za bezbednosnu politiku, p. 23. 
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uselessness of results of those procedures if their application involved vio- 
lation of any law, so that the essential characteristics of special evidentiary 
procedures also include restrictions for their use’”’.*® 

According to paragraph 3 of the same article, in deciding on the authori- 
zation and duration of special evidentiary procedures, the proceeding author- 
ity shall assess in particular if the same result could be achieved in a manner 
which would limit citizens’ rights to a lesser extent. 

According to Skulié, “special evidentiary procedures, and specific evi- 
dence collection techniques, are primarily characteristic for the preliminary 
investigation procedure. On the other hand, evidence results of special evi- 
dentiary procedures are certainly used, i.e. may be used in criminal procedure 
(if it is initiated), so that we also use the term “evidentiary techniques’”’.’ 

Article 162 of the Criminal Procedure Code stipulates that special evi- 
dentiary procedures may be authorized for the criminal acts: 1.) assigned by 
a special law to the public prosecution of specific competence; 2.) the crimi- 
nal acts itemized in the Code not assigned to the public prosecution of spe- 
cific competence; and 3.) for prevention and obstruction of the presentation 
of evidence (article 336 § 1 of the Criminal Code'®) if related to any of the 
criminal acts referred to above for which special evidentiary procedures may 
be authorized. 

The Code also sets out the methods of handling the materials collected 
by undertaking special evidentiary procedures. Namely, according to article 
163 (paragraph 1), if the public prosecutor does not institute criminal proce- 
dure within six months of the day of getting acquainted with the materials col- 
lected by means of special evidentiary procedures, or if they state they would 
not use them in the procedure, i.e. that they would not request any procedure 
to be conducted against the suspect, the judge for the previous procedure shall 
decide on destruction of the collected materials. In addition, paragraph 3 of 


8 Tlié, G. (2015). Posebne dokazne radnje u odlukama Vrhovnog kasacionog suda i Evropskog suda 
za ljudska prava [Special evidentiary actions in decisions of the Supreme Court of Cassation and the 
European Court of Human Rights] in: Petar Petrovi¢ (urednik) Posebne mere tajnog prikupljanja 
podataka u krivi¢énom postupku: pogled iz pravosuda, [Special measures of secret data collection 
in criminal proceedings: a view from the judiciary]. Beograd, Beogradski centar za bezbednosnu 
politiku, p. 6. 

° Skulié, M., (2016). Posebne dokazne radnje u funkciji suzbijanja terorizma i osnovni pravni 
aspekti protiv teroristi¢ékog delovanja vojnih snaga [Special evidentiary actions in the function of 
counter-terrorism and basic legal aspects of counter-terrorist activities of military forces]. Vojno 
delo 6, p. 276. 

'0 Kriviéni zakonik, [Criminal Code]. no. 85/05, 88/05 —corr., 107/05 — corr., 72/09, 111/09, 121/12, 
104/13, 108/14, 94/16 and 35/19. 
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the same article specifies that, if the undertaking of special evidentiary pro- 
cedures involved any breach of provisions of the Code or any orders of the 
proceeding authority, the collected data may not serve as basis for any court 
ruling, and the collected materials are dealt with according to provisions of 
article 84 of the Code which regulate the question of dealing with illegitimate 
evidence. 

Besides the aforesaid, the Code also contains provisions on incidental 
findings and on data secrecy. Namely, article 164 stipulates that if special 
evidentiary procedures were undertaken to collect material on a criminal act 
or perpetrator not covered by the decision on the authorization of special evi- 
dentiary procedures, such materials may only be used in procedures if they 
relate to a criminal act that a special evidentiary procedure may be authorized 
for according to the law. Data secrecy under article 165 of the Code relates 
to the proposition for the authorization of special evidentiary procedures and 
the decision on the proposal, which are recorded in a specific register and 
kept together with the materials on the implementation of special evidentiary 
procedures in a special document file with the indication “special evidentiary 
procedures” and indication of the degree of secrecy, in accordance with regu- 
lations governing secret data. The data on the proposing, decision-making and 
the implementation of special evidentiary procedures constitute secret data. 
This data must also be kept secret by any other parties who may learn it in any 
capacity whatsoever. 

To summarize the aforesaid, we can conclude that, as opposed to regular 
procedures, special evidentiary procedures may only be applied under the le- 
gally stipulated conditions and with respect to the legally stipulated criminal 
acts. 

The following table presents the most important characteristics of in- 
dividual special evidentiary procedures, with a view to understanding the 
conditions of application, basic characteristics and significance for criminal 
procedure. 
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3. Preventive-security measures of security 
services in the Republic of Serbia 


According to article 4 (paragraphs 1 and 2) of the Law on the Bases of 
Regulation of Republic of Serbia Security Services'', security services are 
the Security Information Agency as a special organization, Military Security 
Agency and Military Intelligence Agency, as administrative bodies within the 
Ministry of Defence. Security services perform duties and tasks within the 
scope of their competence, according to the law. 

In the part dealing with parliamentary supervision over the work of se- 
curity services (article 16, paragraph 2), this law stipulates that Republic of 
Serbia security services are authorized to apply specific procedures and meas- 
ures of secret data collection. 

As opposed to the Law on the Military Security Agency and the Military 
Intelligence Agency'’’, where special procedures and measures of secret 
data collection are specified in articles 12 and 27, the Law on the Security 
Information Agency’’ defines specific measures which diverge from the in- 
violability of the secrecy of letters and other means of communication. 

According to Milosavljevic, “special procedures and measures may be defined 
as special powers of security authorities and criminal prosecution authorities to se- 
cretly collect data, which, in exceptional circumstances, for a certain period of time 
and without citizens’ knowledge, based on a court ruling and under legally stipulated 
conditions, infringe on certain individual rights guaranteed by the Constitution’’.* 
Essentially, “the data collected by means of such measures will serve to develop the 
extent of the grounds for suspicion against a certain individual, group of individuals 
or organization for a certain criminal act. In this way, based on clear and certain as- 
sumptions it will initiate and enable the filing of criminal charges’’.!* 


" Zakon o osnovama uredenja sluzbi bezbednosti Republike Srbije, [Law on the Bases of Regulation 
of Republic of Serbia Security Services], Sluzbeni glasnik RS, no. 116/07 and 72/12. 

® Zakon o Vojnobezbednosnoj agenciji i Vojnoobavestajnoj agenciji, [Law on the Military Security 
Agency and the Military Intelligence Agency]. Sluzbeni glasnik RS, no. 88/09, 55/12 — decision US 
and 17/13. 

8 Zakon o Bezbednosno-informativnoj agenciji, [Law on the Security Information Agency]. 
Sluzbeni glasnik RS, no. 42/02, 111/09, 65/14 — dicision US, 66/14 and 36/18. 

4 Milosavljevié, B. (2015). Pravni okviri praksa primene posebnih postupaka i mera za tajno prikupljanje 
podataka u Republici Srbiji [Legal framework and practice of application of special procedures and 
measures for secret data collection in the Republic of Serbia] in: Petar Petrovi¢ (urednik) Posebne 
mere tajnog prikupljanja podataka: izmedu zakona i sudske prakse, [Special measures for secret data 
collection: between law and case law]. Beograd, Beogradski centar za bezbednosnu politiku, p. 11. 

'S Lazié, R. (2015). Sudska kontrola zakonitosti u radu sluzbi bezbednosti Srbiji, [Judicial control of legality 
in the work of security services in Serbia]. Zbornik radova Pravnog fakulteta u Novom Sadu 1, p. 160. 
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Based on the above definition, Milosavljevic derives two essential char- 
acteristics of special procedures and measures. 

Namely, “the first essential characteristic of special procedures and 
measures could be the fact that their application specifically restricts indi- 
vidual rights and liberties. This specific nature is reflected in their secrecy, 
a quality which is hardly reconcilable to the concept of democracy and the 
fundamental ideas of human rights”.!° 

The second essential characteristic of special procedures and measures 
is tied to the aforesaid, so that Milosavljevi¢ points out that special procedures 
and measures are “only allowed in cases of serious criminal acts and more 
severe forms of national security risks, on the condition that there exist at least 
grounds for suspicion which point to such acts taking place. They are only 
applied when other measures (which with less risk, i.e. in a non-secret way, 
infringe on certain rights) cannot achieve a legitimate goal’.'’ 

Bearing in mind that in case of application of special procedures and 
measures in a particular situation the right of an individual becomes second- 
ary to the interests of the whole society, Mirkovic points out that they “repre- 
sent a compromise between the need to protect the public interest in a specific 
situation and the general rule that in every situation the government authori- 
ties have the obligation to respect human rights and liberties”.!* 

In view of the aforesaid, we cannot disregard the standpoint of some 
authors which relates in particular to criminality forms with regard to which 
the use of special procedures and measures is allowed. Namely, “it is exactly 
criminality characteristics that represent the necessary indicators for the plan- 
ning and organization of work of competent government authorities, primar- 
ily internal affairs authorities. The resolution of any problem, including the 
problem of criminality, requires the selection of the adequate instruments and 
organization models for efficiency to be achieved”.”” 


'© Milosavljevié, B., op. cit. p. 10. 

" Tbid., p. 11. 

'8 Mirkovié, V. (2017). Sudska kontrola specijalnih istraznih mera sluzbi bezbednosti u Republici 
Srbiji, [Judicial control of special investigative measures of the security services in the Republic of 
Serbia]. NBP — Zurnal za kriminalistiku i pravo 22(3), p. 90. 

' Durdevié, Z., (2007). Pojam i vrste analize kriminaliteta, [The concept and types of crime 
analysis]. NBP —Zurnal za kriminalistiku i pravo 12(1), pp. 93-109; Zivanovié, K., (2018). Posebna 
dokazna radnja tajnog nadzora komunikacije — Praksa Evropskog suda za ljudska prava u sluéaju 
neobrazlozene naredbe suda, [Special evidentiary action of secret surveillance of communication 
— The practice of the European Court of Human Rights in the case of an unexplained court order]. 
NBP — Zurnal za kriminalistiku i pravo 23(3), p. 288. 
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According to article 13 of the Law on the Security Information Agency, 
special measures which diverge from the inviolability of the secrecy of letters 
and other communication means are: 1) secret surveillance and recording of 
communication, irrespective of the form and technical devices by which it is 
performed, or email or other address surveillance; 2) secret surveillance and 
recording of communication in public places and places with restricted ac- 
cess, or in rooms; 3) statistical electronic surveillance of communication and 
information systems with a view to collecting data on the communication or 
the location of the mobile terminal equipment used; 4) computer searching of 
processed personal or other data and its comparison to the data collected by 
applying previous measures. 

Alongside the special measures from the first two points, secret surveil- 
lance and recording may be approved for places, premises and objects, also 
including automatic data processing devices and equipment where electronic 
records are, or may be kept. 

According to article 14 of the same legal text, special measures may be 
authorized in relation to a person, group or organization for which there is 
reasonable suspicion that they undertake or prepare actions directed against 
the security of the Republic of Serbia, while the circumstances of the case 
indicate that those actions could in no other way be discovered, prevented 
or proved to take place, or that would cause inordinate difficulties or great 
danger. In deciding on the authorization and duration of special measures, it 
would be considered in particular if the same result could be achieved in a 
way which involves lesser restrictions of citizens’ rights, in the scope neces- 
sary to satisfy the purpose of the restrictions in a democratic society. 

In addition to the aforesaid, article 15 defines that the court may order 
the application of a special measure, on the justified proposal of the Agency 
director, if the aforesaid conditions are met. 

Article 12, paragraph | of the Law on the Military Security Agency and 
the Military Intelligence Agency, specifies special procedures and measures of 
secret data collection within the competence of the Military Security Agency 
to be the following: 1) operative infiltration of organizations, groups and in- 
stitutions; 2) surreptitious collection and purchase of documents and objects; 
3) secret inspection of data entries, in line with the law; 4) secret following 
and surveillance of persons in open spaces and public places with the use of 
technical devices; 5) secret electronic surveillance of telecommunications and 
information systems for collecting stored data on telecommunications activi- 
ties, without access to their content; 6) secret recording and documenting of 
conversations in open and closed spaces with the use of technical devices; 7) 
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secret surveillance of the contents of letters and other means of communica- 
tion, also including secret electronic surveillance of the content of telecom- 
munications and information systems; 8) secret surveillance and recording of 
the interior of facilities, closed spaces and objects. 

Paragraph 2 of the same article stipulates that the application of special 
procedures and measures is ordered by the minister of defence, at the proposal 
of the director of the Military Security Agency, based on the opinion of the 
National Security Council. 

Article 27, paragraph | of the same legal text specifies special procedures 
and measures of secret data collection within the competence of the Military 
Intelligence Agency to be the following: 1) secret cooperation with natural 
persons and legal entities for the purpose of gathering data and information of 
military, military-political, military-economic nature, and other data and in- 
formation which relate to a proliferation of weapons and military equipment, 
and threats of terrorism directed from abroad towards the Republic of Serbia 
defence system; 2) secret collection and purchase of documents and objects; 
3) operative infiltration of organizations, institutions and groups; 4) taking 
measures aimed at concealment of identity and property; 5) the establishment 
of legal entities and the organization of their operations in such a way that 
they are not related to the Military Intelligence Agency; 6) surreptitious use 
of the property and services of natural persons and legal entities subject to 
compensation; 7) the use of special documents and devices which protect the 
Military Intelligence Agency, its members, premises and assets. 

The same article (paragraphs 2 and 4) defines that special procedures 
and measures are taken based on the order of the director of the Military 
Intelligence Agency or a person authorized by them, while the application of 
special procedures and measures is regulated by the defence minister, at the 
proposal of the director of the Military Intelligence Agency, subject to the 
opinion of the National Security Council. 


4. Conclusion 


Given their nature and character, and the effects they produce in prac- 
tice, special evidentiary procedures are the subject of many discussions, even 
polemics, especially with regard to their extent, or the way in which they are 
applied and the types of criminal acts they apply to. 

Namely, in theory and practice alike, different observations are offered 
relating to whether it is more advisable to develop a repressive response keep- 
ing up with the development of criminal activities, to the detriment of liberties 
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and rights of individuals, or it is rather important to move in the opposite di- 
rection, and allow the repressive response of the state to lag behind the (very 
expansive) dynamics of the development of modern crime forms. What is 
certainly the case is that alongside taking a selective approach in terms of the 
number of the measures and the contents of each individual measure, we must 
make sure an adequate balance is maintained in the application of special 
evidentiary procedures, as a too broad application certainly leads to encroach- 
ment on human rights and liberties, while a too narrow application results in 
their effect being totally lost. 

In addition, after a brief overview of the preventive-security measures of 
the security services, we may conclude that at this point, according to the three 
applicable legal texts (the Criminal Procedure Code, the Law on the Security 
Information Agency and the Law on the Military Security Agency and the 
Military Intelligence Agency) there exist in total 25 special measures and pro- 
cedures, and this situation leads us to the question of the justifiability of exist- 
ence of so many special measures and procedures, and the need for their future 
harmonization with respect to their corresponding terms and content. 
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Zarubica Sara 
Msr, doktorand na Pravnom fakultetu Univerziteta u Beogradu, Srbija 


VRSTE I USLOVI PRIMENE 
POSEBNIH DOKAZNIH RADNJII 
PREVENTIVNO-BEZBEDNOSNIH 

MERA SLUZBI BEZBEDNOSTI 


REZIME: Savremena druStva suocéavaju se sa sve opasnijim 1 tezim 
oblicima kriminala u ¢ijem izvrSenju se koriste najsavremenija tehnicka 
dostignuéa, naroCcito u oblasti komunikacija. Zato savremene drzave pribe- 
gavaju novim procesnim formama prikupljanja dokaza po cenu izvesnog 
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zadiranja u pravo privatnosti i druga ljudska prava. Zakonik o kriviénom 
postupku utvrduje Sest posebnih dokaznih radnji. Najslozenije pitanje kod 
posebnih dokaznih radnji je pitanje njihove mere, odnosno vrste kriviénih 
dela na koja se primenjuju i uslova pod kojima se primenjuju. Pored poseb- 
nih dokaznih radnji predvidenih u Zakoniku o krivi¢nom postupku, sluzbe 
bezbednosti su u okviru svojih nadleznosti ovlaSéene da tajno prikupljaju 
podatke primenom preventivno-bezbednosnih mera predvidenih posebnim 
zakonima (/ex specialis). Imajuci u vidu reéeno, rad ¢e se baviti pitanjima 
o vrstama i uslovima primene posebnih dokaznih radnji, kao i o vrstama i 
uslovima primene preventivno-bezbednosnih mera u Republici Srbiji. 


Kljuéne reci: posebne dokazne radnje, Zakonik o krivicnom postup- 
ku, Bezbednosno-informativna agencija, Vojnobezbednosna agencija, 
VojnoobaveStajna agencija. 
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FAMILY AS A FACTOR OF SOCIALIZATION 
AND RESOCIALIZATION 


ABSTRACT: A family represents the basic unit of the society. It has a cru- 
cial influence on developing both positive and negative tendencies in the 
young population. A social role of a family comprises the active relationship 
of its senior members, especially the parents, in the process of socialization 
of the youngs — children and minors. In a process of resocialization, a proper 
positioning of family members represents the highest achievement in the 
realization of its social role. In such a way, a family gives an active contribu- 
tion to affirming the positive social values. However, the expected social role 
of the family is often being corrupted by the deviant and criminal behavior 
of its junior members. Thus, this is a clear signal that the socialization was 
unsuccessful. The reasons may be found in its partial or complete deficiency. 


When a family fails to complete its role, then we have on the scene the 
members of the young population who do not comply with moral and le- 
gal norms. Consequently, they must be subjected to a process of resocia- 
lization. This process includes various subjects: the court, social welfare 
center, local community, school, family and the offender him/herself. They 
jointly participate in a resocialization process as a form of rehabilitation. 
Although in this process the family role is being realized within the legal 
frames (issued sentences or decisions), it is undisputable that it plays the 
important role. Hence, we find necessary to point out the specific role of 
the family as a factor in the socialization and resocialization process. 


Key words: family, socialization, resocialization, the Social Welfare Center. 
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1. Introductory notes 


Family has always been a haven for its members. In the family envi- 
ronment, they have formed their characters and stands to the society. A his- 
torical survey of family relationships’ evolution comprises different phases 
in its development. At first, the collective consciousness dominated in people 
whose basic part had originated from the family. The individual was a part of 
a collectivity in which he inevitably belonged and was implicitly submissive 
to. Family authorities were its senior members. Their role was to provide eco- 
nomical functioning of other family members. 

The traditional family relationships were based on shifting between the 
patriarchy and matriarchy. Practically, it reflected in gender dominance of the 
senior family members. However, in each phase of a family development, the 
issue of mandatory submission of the juniors to seniors has never been ques- 
tioned. Moreover, the generation resistance of family members has gained its 
latent forms, but was never able to question the survival of the seniors’ author- 
ity. The submission consciousness of the juniors in relation to the decisions of 
the seniors was deeply rooted and indisputable all way to the second half of 
the last century. The individual cases of rebellious relationship of the children 
towards their parents and senior family members were considered to be a sort 
of a family heresy which had to be nipped at the bud. 

Various methods of family classification can be found in the literature, 
with full recognition of both historical and geographical specificities. Authors 
tend to approach this issue, with consideration to present features that influ- 
enced the family reform. Hence, we may find different family types. Their 
number varies depending on the character study of relationships between 
family members. We can be satisfied with a dichotomous classification of all 
family types by diving it into: the traditional (authoritative) and the modern 
(democratic) family. This distinctive polarization of the family is of a general 
character. That is why we may separate more subtypes of the family. 

The traditional or authoritative family rests on rooted positions of its 
members. Focal point in a family relationship is the supreme authority of the 
eldest male family members. They are considered to be “the head of the fam- 
ily” and have to be humbly obeyed by the other parts of the family structure. 
The socialization in such families was deeply rooted in the moral and com- 
mon rules. Forming of consciousness of the youngest members was based 
on the adoption of the stands and opinions of its senior members, without 
the possibility to doubt the justification of certain actions and behaviors. The 
explicit imbalance of power within the family had enabled the socialization 
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in the sense of transferring the experience of the seniors to juniors. The im- 
portant part in building the family relationships in the traditional family im- 
plies the absence of free consent in the process of resocialization. This lead 
to the obedient acceptance of already rooted behavioral patterns, without the 
possibility for its modification. Female family members and children were 
restrained which reflected in killing any initiative or possibility of creating 
a life of their own. Subsequently, the use of force for breaking any active or 
expected resistance towards family authorities was considered to be fully le- 
gitimate and eligible way of re/socialization. 

The modern or democratic family represents an antipode to everything 
represented by the traditional family. It rests on the modern approach in es- 
tablishing and nurturing family relationships. Its focal point is the desire for 
adoption new values based on human approach. Inter-family relationships 
implied the presence of family authorities, but in different sense than the tra- 
ditional patterns of socialization. Family authority was not based on a sub- 
missive character, but on adopting positive social values. This family type 
was characterized by the mutual honor and respect of all family members 
without the possibility of compulsorily imposing the stands and opinions to 
junior family members. The social community has been actively involved in 
building the socially acceptable behavioral patterns and adopting the system 
of modern society values. Parenting and achieving professional goals of the 
parents, stood as a model to their children. 

But, besides positive tendencies, modern family is also characterized by the 
presence of negative tendencies. They include many problems, such as: poverty, 
lack of quality time for children, drug addiction, alcoholism, domestic violence, 
etc. These situations impose a new role to the family as a participant in a resociali- 
zation process of the children and minors. Family becomes an active factor of the 
socialization, acting within legal frames. Simultaneously, it becomes one of the 
subjects to participate in the resocialization of the junior members. 


2. Family as a factor of socialization 


Family is the basic unit of the social organism that contributes its normal 
functioning. Designated in this way, family is considered to be the important 
part of a social structure which produces new members. Within a family, dif- 


' Vulevié, P. (2019). ZaStitna uloga porodiénog zakona u svetlu rehabilitacije osoba sa poremecajem 
u ponaganju, [Family law protection in light of rehabilitation of persons with conduct disorder]. 
Pravo — teorija i praksa 36 (10-12), p. 60. 
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ferent processes take place and contribute building of positive values among 
the youngest population. One of these processes is the socialization or parent- 
ing education. It includes a manner of passing on the experience from seniors 
to juniors. As the socialization is being primarily the anthropological and psy- 
chological term, it is the sociology that gives it the importance of a factor that 
enables the individual to be prepared for social life.” 

On discussing the family as a factor of socialization, it is necessary to 
designate various significant moments, which interact both positively and 
negatively within this frame. In a modern society, there is a prevalence of 
significantly more determining moments acting as the influential factors in the 
process of socialization. Its number increases daily, but it is important to point 
out those with the strongest influence in this field. 

A) The first moment relates to the altered social, family and personal 
roles of the individual family members. It is especially the case when it comes 
to realizing the correlation between the eldest and the youngest family mem- 
bers. Earlier, there had been a long standing practice of caring and upbringing 
juniors (grandchildren) by the seniors (grandmothers and grandfathers). They 
had the richest life experience and patience, but also the time to tackle the 
upbringing of their grandchildren. One of the reasons may be the lack of out- 
door activities of the eldest, leaving them to babysitting and tutoring children 
instead.? 

Modern society gradually erases generation gaps. It can be seen in a way 
of behaving, wearing clothes, personal mind-sets, etc. Hence, the traditional 
forms of socialization are being abandoned and alternated by so called insti- 
tutionalized education of the children. The pedagogical role of the eldest fam- 
ily members is no longer feasible, as the modern family nowadays consists 
of two generations (parents and children). Instead, the kindergartens, sport 
associations or private forms of children’s socialization have more dominant 
social role. They are supposed to fulfill high expectations, standing on a point 
that experts in their fields have more knowledge to introduce the children into 
society and contribute to their proper positioning. 

b) The other moment considers the altered system of values in the so- 
ciety. The traditional and modern families differ in valuing young people’s 
behavior! 


? Dimitrijevic, S. (2014). Porodica kao agens socijalizacije u tranzicionom drustvu, [Family as 
the Agent of Socialization in Transitional Society]. Zbornik radova Filozofskog fakulteta, 45 (1), 
p. 238. 

>Tlié, M., Mihajlovic, T. (2016). Predinstitucionalno vaspitanje i obrazovanje Srba, [Pre- 
institutionalized Pedagogy and Education of the Serbs]. Sinteze, 5 (9), p. 17. 
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In a traditional family, the process of socialization of the youngest mem- 
bers was based on copying the attitudes of the ancestors. Here, the important 
role rested on the faith and tradition, i.e. customs. In such families and social 
environment, the children grew up and turned into adults. By coming of an 
age, they were becoming parents and from today’s perspective, prematurely 
taking over the important social roles.* 

Modern family stands on diametrically opposite foundations than the tra- 
ditional family. Different processes take place within these families which to- 
gether have both positive and negative impacts to the socialization process of 
its youngest members. It is the young individual who independently chooses 
the values and the autonomous type of the values. The parents’ duty is to in- 
troduce their children to the alternative values, pointing out its meaning and 
consequences.° Here, the parenting is based on directing the children in order 
to make the right choice and not on imposing the pre-engineered behavioral 
patterns which must be obeyed without discussion or prior perception of its 
essence and meaning. 

c) The third moment comprises the media influence in the process of 
children’s socialization. Focal point in studying the media influence in sociali- 
zation may be divided into several sub-units. The reason for the aforemen- 
tioned rests in the development of media scene and technological progress 
which allow placement of various “uncensored” contents to the children. The 
literature recognizes educational function of the media, bringing it to the level 
of other socialization agents in the socialization of children and young peo- 
ple. Educational goals through mass media are being realized in their ability 
to convey rich cultural heritage. “Contents emitted through means of mass 
media communication can contribute to establishing or questioning the tradi- 
tional values and creating new values accordingly, following the tendencies of 
the modern society. Mass media have the power to set an agenda for a public 
debate and action, point out on deviant and dangerous patterns of behavior, 
be a key factor in preserving status quo or bringing the change, drawing the 


4 “People strenuously break old habits, prejudices, behaviors and values. The relationship to the 
tradition is one of the key aspects from which all other relationships related to projecting the society 
into the European and transatlantic structures derive from. This relationship requires fundamental 
re-evaluation, as it is linked in the most direct manner with the preservation/loss of national 
and cultural identity (in Serbia and other countries in the Balkans). Troubles with the tradition 
come from the misinterpretation of its essence”. BoZilovic, N. (2010). Tradicija 1 modernizacija 
(evropske perspektive kulture na Balkanu) [Tradition and Modernization (European Perspectives 
of the Culture in the Balkans)]. Sociologija, 53 (2), p. 114. 

> Golubovic, Z. (1981). Porodica kao ljudska zajednica [Family as Human Community]. Zagreb, 
Naprijed, p. 201. 
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attention to the individuals, events and issues, which is their strongest impact 
in the sense of public knowledge.””® 

Media influence especially affects modern families. It has an impact on 
both positive and negative tendencies in upbringing of children as the youngest 
family members. Unfortunately, we can witness that the modern media scene, 
consisting of TV, radio and Internet, has huge impact in the socialization role 
of the family. Media influence is partially indirect. It interacts within already 
formed structure of social and family relationships and all these elements must 
be taken into consideration on reaching conclusions of their effects.’ 

d) The fourth moment relates to the role of the school as the impor- 
tant chain in the socialization of children. Nowadays, the school has become 
secondary factor in socialization, besides the parents as the primary factor. 
Its role has changed in time and adjusted to new social needs. It was espe- 
cially noticeable in the era of digitalization and developing learning concept 
of so called distance learning. Corporation between family and school in the 
field of socialization includes mutual interaction of both parents and teachers, 
matching their activities, building positive attitudes in children and distrib- 
uting impact, in order to let teachers and parents gain full control over the 
activities undertaken.® 

e) The fifth moment relates to the increase of uneven economic devel- 
opment leading to imbalance of the social impact between the parents with 
children of the same age. Uneven economic development among the families 
represents an important factor in the system of socialization of children in the 
society. It produces differences in all the segments in a life of an individual 
which consequently reflects their everyday life. Appreciating all the differ- 
ences in the economic foundations in the life of children, we cannot accept 
the pre-engineered pattern in their family socialization. The reasons rest in the 
uneven economic limitations of the parents who cannot comply with modern 
society challenges. In practice, we have situations of wealthy families being 
able to provide more innovative educational content to their children, while 
the deprived families are unable to do so. 


° Glomazié, H. (2017). Vaspitne moguénosti masovnih medija [Educational Opportunities of Mass 
Media] u: Vaspitanje danas — zbornik radova sa savetovanja [Education today — Proceedings from 
the Conference]. Beograd, Filozofski fakultet Univerziteta u Beogradu i Institut za pedagogiju i 
andragogiju, p. 191. 

TTbid., p. 192. 

8 MiloSevic, N. (2002). Uticaj saradnje porodice i Skole na socijalno ponaSanje i 8kolsko postignu¢e 
ucenika, [Impact of Family and School Collaboration on the Social Behavior and Students’ 
Achievements in School]. Zbornik Instituta za pedagoska istrazivanja,, I (34), p. 194-195. 
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The objective scientific approach to the family as a factor of socializa- 
tion may be recognized through the building of the most acceptable model of 
parental behavior towards children. It appeared in the U.S.A. in the second 
half of the past century with the appearance of the Schaefer model. This au- 
thor separated the dimensions of affection and control in the educational role 
of the parents. 

a) Family’s affection dimension was based on the emotional relationship 
between the parents and children, ranging from warm to cold or refusing and 
accepting education. 

b) Educational control dimension shows the eligible psychological and 
physical freedom and independence of a child and is being designated as a 
control dimension located on different poles of permissible and restrictive 
education. 

The Schaefer educational model describes two polarities in which par- 
ents and children should build their relationship. In the environment of emo- 
tional closeness between parents and children, we can notice their warm 
relationship. It rests on mutual understanding and corporation between the 
seniors and the juniors of the family. On the other hand, in the environment 
of cold relationships between parents and children, the compulsory imposing 
of one’s will is applied. Punishment of the children represents basic form of 
their socialization and the way of accepting knowledge and experience by 
the younger members. Parents become more offensive to their children. The 
relationship of mistrust and mutual intolerance is being instituted. Combining 
the two control dimensions in the resocialization of the children, one can 
achieve various parenting styles: warm-permissible, warm-restrictive, cold- 
permissive and cold-restrictive. Two-dimensional parenting style has been 
proven unacceptable in the parental practice. Hence, Schaefer introduced the 
construction of a three dimensional model comprising both positive and nega- 
tive poles.’ 

In the previous years, our pedagogical practice registers downloading of 
the international solutions. They involve new forms of children’s socialization 
in which the important role play special programs. They include participation 
of both parents and children within various programs of international stu- 
dents’ exchange. In this way, we get familiar with the educational and peda- 
gogical system instituted in other countries. 


° Acc. to: Vukovié, S. (2015). Vaspitni stil roditelja u kontekstu porodiéne funkcionalnosti i stresa 
roditeljske uloge, [Parenting Style in the Context of the Family Functionality and the Parental Role 
Stress]. Ni8, Filozofski fakultet, pp. 60-61. 
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3. Family as a factor of resocialization 


Resocialization relates to the process of elimination the improper sociali- 
zation in minors. This mainly concerns to neglected minors who have already 
entered the incrimination zone of performing one or several criminal offences. 
Thus, they become a part of the criminal milieu in their environment. The 
reasons for such deviant and criminal behavior in young population should 
be sought in the wider social community. This includes mistakes done by 
multiple separate subjects that mutually participate in the socialization of the 
children and minors, such as: family, school, Social Welfare Center, police, 
non-governmental sector, etc. They mutually participate in building the posi- 
tive attitudes and values in children and minors. 

By passing The Law on Juvenile Criminal Offenders and Criminal 
Protection of Juveniles (The Law on Juveniles), Serbia tackled the complete 
regulation of juvenile matter.'° In this legal act, the system of juveniles’ reso- 
cialization was amended by introducing new penal measures (sui generis). 
These measures are not instituted in order to substitute the penal sanctions, 
but rather used as the alternative in the situations when it is not compulso- 
ry to apply the penal repression to juveniles. “The purpose for introducing 
these measures was mainly practical and it included the option of influencing 
juvenile offenders by the measures of a diversion character, which do not 
comprise the elements of repression. By doing so, the criminal procedure di- 
verts and provides the option of juvenile offender’s rehabilitation, without the 
implementation of the measures (sanctions) which comprise the elements of 
restriction and repression.” 

The application of the diversion orders may include several subjects 
which execute its role within the legally stipulated frame. Within the appli- 
cation of diversion orders, the important segment in the resocialization of 
juveniles falls on the family. Its role reflects in active participation, while per- 
forming the abovementioned obligations within each of the prescribed diver- 
sion orders. It can be said that the family has the status of the most influential 
subject in the establishment of moral orientation in young population.'” 


© Zakon o maloletnim u¢iniocima kriviénih dela i kriviénopravnoj za8titi maloletnih lica [The Law 
on Juvenile Criminal Offenders and Criminal Protection of Juveniles], Sluzbeni glasnik RS, no. 85/05. 
" Joksié, I. (2007). Specifiénosti alternativnih mera (vaspitni nalozi) u kriviénom zakonodavstvu 
Srbije [Specificities of the Alternative Measures (Diversion Measures) in the Criminal Legislation 
of Serbia], NBP, 12 (3), p. 135. 

” Budimir-Ninkovi¢é, G. (2006). Savremena porodica i 8kola [Modern Family and School]. 
Jagodina, U¢iteljski fakultet, p. 25. 
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On choosing the concrete diversion order, one must take into consid- 
eration the entire well-being of both parties (the juvenile perpetrator and the 
injured party). Also, one must take into consideration the need for regular 
school attendance and juvenile’s employment. In that sense, it is crucial to 
have a good relationship with the parents, guardians or adoptive parents, as 
well as the Social Welfare Center.'° 

, Juvenile criminal sanctions are specific kind of criminal sanctions de- 
signed for certain age group of criminal offenders (juveniles) that, prior to 
issuing a court decision, are being preceded by the special form of the court 
procedure (criminal procedure of juveniles), special conditions for its order- 
ing (conditions for diversion orders and juvenile detention), as well as the 
special and separate institutions for the execution of the ordered sanctions by 
remanding a juvenile to an institution (correctional/rehabilitation institution 
and juvenile detention).“‘'4 

Criminal sanctions ordered to juveniles contain the application of the 
special treatment with the purpose of resocialization of personality of a juve- 
nile offender. The legislator divided them into diversion measures and sen- 
tence to juvenile prison. Diversion measures are basic criminal sanctions to 
the juveniles. Its importance is reflected in the fact that they can be imposed 
exclusively to this age group of perpetrators.'* 

The application of diversion measures is not unique in practice. 
Organizing the educational treatment with a juvenile’s family as the focal 
point implies various forms of its involvement. This is especially visible in di- 
version orders known as the increased supervision. In such cases, family acts 
as the active participant in the application of the diversion treatment. Hence, 
its differentiation is based upon the organization of the treatment within the 
same family, other family, along with active participation and simultaneous 
supervision by the Social Welfare Center. 

Juvenile prison is the only sentence which may be ordered to an elder 
juvenile. Being an institutionalized penal sanction, it immensely modifies the 
role of a family in the resocialization of a juvenile, compared to a diversion 
measure of the increased supervision. Here, the family plays its role in the 


8 Nikolié, Z., Joksié, I. (2011). Maloletniéka delinkvencija (socijalnopsiholo8ki i kriviénopravni 
aspekti) [Juvenile Delinquency (Socio-psychological and Criminal Aspects)]. Beograd, Institut za 
kriminoloSka i socioloSka istrazivanja, p. 142. 

4 Tbid., p. 143. 

'S Radovanoy, A., Joksié, I. (2018). Polozaj maloletnika u porodiénom i kriviénom pravu Republike 
Srbije [Position of Juveniles in Family and Criminal Law of the Republic of Serbia], Vojno delo, 
70 (6), p. 162. 
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post-penal period. It starts with ordering the suspended sentence and lasts 
till its termination and final return of a juvenile offender into the society. The 
criminologists concur that a successfully institutionalized resocialized juve- 
nile offender returns to criminal activities without exception if the post-penal 
acceptance is not successfully organized. In this phase, family plays key role. 
It provides sanctuary and financial support till he finds a job and continues his 
schooling. 


4. Conclusion 


The historical development of a family and family relationships cannot 
be followed without the insight into its first forms. This implies the primor- 
dial clan tribal organization and the emergence of the first city-states. Here, 
family has been changing in accordance with its social role in different time 
periods. Besides, in the same moment of time, family was differently organ- 
ized in separate countries which additionally speak of its social dependency. 
This is why the sociologists refer the family to be the basic unit of the society 
it derives from. 

In literature, we find two basic type of families: the traditional and the 
modern one. The internal relationships in these families are regulated in dif- 
ferent ways, which entirely modifies the social role of the senior members to 
juniors. Summing up the different family statuses within societies, it is pos- 
sible to detect its double role to the younger members. This is an issue of the 
family as a factor of socialization and resocialization. 

As a factor of socialization, family has its primary social role. It reflects 
in transferring the family’s experience of the senior members to the juniors 
and help them in adopting the positive social values. Therefore, the family 
exercises its preventive role as it stops the criminal development of a per- 
sonality in children and minors. As a resocialization factor, family has a cor- 
rective role in the rehabilitation of juveniles who broke social and criminal 
norms. Here, the family enters into the circle of other subjects (court, Social 
Welfare Center, school, etc.) which mutually apply various forms of juvenile 
treatments. 
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PORODICA KAO FAKTOR 
SOCIJALIZACIJE I RESOCIJALIZACIJE 


REZIME: Porodica predstavlja bazni deo jednog druStva. Ona ima pre- 
sudan uticaj na razvijanje pozitivnih i negativnih tendencija kod mlade 
populacije. DruStvena uloga porodice podrazumeva aktivan odnos njenih 
staryih Clanova, naro¢ito roditelja, u socijalizaciji mladih — dece 1 malole- 
tnika. Pravilno pozicioniranje élanova porodice, u procesu resocijalizacije, 
predstavlja najvisi domet u ostvarenju njene druStvene uloge. Na taj na¢in 
porodica aktivno doprinosi u afirmaciji pozitivnih drustvenih vrednosti. 
Medutim, o¢ekivana druStvena uloga porodice neretko biva naruSena devi- 
jantnim i kriminalnim ponaSanjem njenih najmladih Clanova. Time se Salje 
jasan signal da je socijalizacija bila neuspeSna. Razlozi se mogu ogledati u 
njenom delimiénom ili potpunom izostanku. 


Kada porodica nije ostvarila svoju ulogu onda imamo na druStvenoj sceni 
pripadnike mlade populacije koji ne poStuju moralne i pravne norme. Zato 
je neophodno pristupiti njihovoj resocijalizaciji. U tome aktivnu ulogu ima 
vise subjekata: sud, centar za socijalni rad, lokalna zajednica, Skola, poro- 
dica ali i sam prestupnik. Oni skupa ucestvuju u procesu resocijalizacije 
kao obliku vaspitnog popravljanja. Iako se u ovom procesu uloga porodice 
ostvaruje u pravnim okvirima (presuda, reSenje) nesporno je da ona ima 
vaznu ulogu. Otuda je neophodno ukazati na specifiénu ulogu porodice kao 
faktora socijalizacije i resocijalizacije. 


Kljucne reci: porodica, socijalizacija, resocijalizacija, centar za socijalni 
rad. 
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WELFARE AND LEGAL ASPECTS OF 
MAKING DECISIONS ON MEDICAL 
TREATMENTS OF PET ANIMALS 


ABSTRACT: When it comes to humans and the necessity for their young 
ones’ medical treatments, the parental responsibility is crucial. The deci- 
sions made by parents involve the legal aspects as well as welfare aspects, 
respectively. Pet animals are usually classified as property in the European 
Union, but pets are the same as kids regarding medical treatments and ill- 
nesses or diseases. In that case, the decisions are made by their owners, 
posing a legal challenge only if the proposed treatment can trigger damage 
or needless pain, as defined by the Law on pet animals’ welfare. In this 
article, there will be discussed the best interests both in legal and welfare 
aspects of decisions being made in the medical treatments of the pets by 
their owners. Reaching the choice of pets’ medical treatments will primar- 
ily be focused on pets protection and welfare avoiding unnecessary pain, 
which is in the pets’ best overall welfare interests. While the statute law is 
not a mandatory one considering the pets’ best interests, this article might 
be a useful resource for professional veterinarians and practitioners. At the 
same time, this article regards of the best interests of the pets and it can be 
integrated into the existing ethical frameworks for making medical deci- 
sions and more humane treatment of pet animals. 


Keywords: legal aspects, veterinary, pet animals, pets welfare. 
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1. Introduction 


Suppose medical treatment is in the patient’s best interest, having in 
mind that that interest aligns with all patient values, and fulfills economically 
available resources to obtain the treatment, then for such medical treatment. 
In that case, it is stated to be a lawful one.' Subsequently, for mature patients 
with the ability to give specific medical treatment permission, the legality of 
treatment is indisputable. Nevertheless, for patients with no ability, the situa- 
tion is slightly shrouded by struggles to make choices in their “best interests,” 
when the final term is considered mysterious, discriminatory, and too compli- 
cated to decide.’ 

Therefore, mature patients with no ability may not be appropriate as an 
analogy for pet animal patients. In the viewpoint of the difficulty with uncov- 
ering out what pet animals need, predominantly if trusting on human under- 
standing of their standards and favorites, it is more typical to comparability 
the position of the pet animal patient with that of the newborn kid, whose ide- 
als and choices are not yet acknowledged.* Even though enticingly upfront, 
this evaluation must integrate a credit that, ultimately, pet animal feelings and 
requirements will be genuinely interpreted by humans, maybe letting resolve 
the specific pet animal’s preferences concerning their life conditions. Such 
explanations will also vary on pet animal welfare scientists’ emerging experi- 
ence, respectively.* 

The distinction in legal status between kids and pet animals needs to be 
respected, particularly because the pet animals are considered property. 

Keeping in mind mentioned, this review aims to describe legal and wel- 
fare aspects of reaching choice for the medication of pet animals, compared 
to human patients, especially young kids, as reference. 


' Back, A., Amold, R., Baile, W., Tulsky, J., Fryer-Edwards, K. (2005). Approaching Difficult 
Communication Tasks in Oncology, A Cancer Journal for Clinicians, 55, pp. 164-177. 

? Branscombe, N. R., Schmitt, M. T., Schiffhauer, K. (2007). Racial Attitudes in Response to 
Thoughts of White Privilege, European Journal of Social Psychology, 37(2), pp. 203-215. 

> Brune, K., Renner, B., Tiegs, G. (2014). Acetaminophen/Paracetamol: A History of Errors, 
Failures and False Decisions, European Journal of Pain, 19(7), pp. 953-965. 

4 Glenk, L. M. (2017). Current Perspectives on Therapy Dog Welfare in Animal-Assisted 
Interventions, Animals, 7(2), p. 7. 
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2. Issues of “Best Interests” Design in the Similarity 
of Kids and Pet Animals Choice for Medication 


When it comes to kids, the best interests test originated as a legal require- 
ment in kid custody cases at common law and was later applied to pediatric 
healthcare.* A main unruly with an impartial “best interest” routine is the trou- 
ble of crucial “best interests”, which may be ontological or epistemological.° 

Consequently, nowadays, the “gold standard” is applied as a constructive 
edition of best interests instead of a pessimistic edition where the emphasis 
is on the evasion of harm.’ But “gold standard” must likewise be expanded 
further than just medical benefits. Nevertheless, the Court of Appeal reversed 
the ruling in the lower courts, which had found for the medical professionals 
based on the “unreasonableness” of the mother’s refusal to consent in a case 
where a kid best medical interests where to have a liver transplant procedure 
according to medical recommendation.* Hence, the “best interests” choice 
for the kid cannot be founded exclusively on the maintenance of living, im- 
plying that addition of lifetime at any cost to the kid welfare is of itself not an 
explanation for medical intermediation, and can not only be founded exclu- 
sively on the evasion of harm.’ 

Setting to the pet animal patient, there is a concern arise that various 
veterinary choices are founded on precisely two parameters. One of them is 
extending the life of the pet and the second one is to avoid the pet’s harm. The 
problems arise when other factors are excluded, which should inform a “best 
interests” choice. Additionally, in pet animals, there is significant discussion 
over the location of death in these calculations." 


> Gray, C., Fordyce, P. (2020). Legal and Ethical Aspects of ‘Best Interests’ Decision-Making 
for Medical Treatment of Companion Animals in the UK, Animals, 10(6), 1009, https://doi. 
org/10.3390/ani10061009; Puvaéa, N., de Llanos Frutos, R. (2020). Risk of Antimicrobial 
Resistance Development from Pet Animals to Humans: Case of Enterobacteriaceae Family, Lupine 
Online Journal of Pharmacology & Clinical Research, 2(3), pp. 202-206. 

® Ramsey, P.L., Khan, S. (2020). Dilemmas, emotion and innovation in tertiary education, 
Innovations in Education and Teaching International. 

T Yeates, J. (2010). Death is a Welfare Issue, Journal of Agricultural and Environmental Ethics, 
23, pp. 229-241. 

8 Manning, J. (2018). “Fair, Simple, Speedy and Efficient”? Barriers to Access to Justice in the 
Health and Disability Commissioner’s Complaints Process in New Zealand, New Zealand Law 
Review, 4, pp. 611-656. 

° Vaughan Brakman, S. (2019). The Principle of Subsidiarity in the Hague Convention on 
Intercountry Adoption: A Philosophical Analysis, Ethics & International Affairs, 33(2), pp. 207-230. 
'© Hughes, A. (2017). Understanding the Drivers of Southeast Asian Biodiversity Loss, Ecosphere, 
&(1), pp. 16-24. 
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According to some research,!! a pet animal’s death is not considered to harm 
a pet animal’s welfare. Once the animal brain has stopped working, the pet will 
have no consciousness of any reactions that might be portrayed as aversive suffer- 
ing.'* Though, some other researchers are not agreeing with fact that suffering is 
not the only harm that can be triggered to a pet animal, so they stated that mortal- 
ity of pet animal is likewise theoretically a harm, by stingy the pet animal of the 
opportunity of experiencing positive mental states if remaining alive.’ 

Deprivation and suffering as well could implicate the harms of a pet ani- 
mal, respectively. The pain is stated as the most horrible harm that could be 
imposed on pet animals, owing to the apparent lack of ability of pet animals 
to foresee the end of their suffering. Therefore, even though death can present 
the most significant deprivation, it may not be the harshest harm. If life’s 
harmless presence has a positive value to the pet animal, then death is harm, 
but on the other hand, if that life has a negative value, then death is gain. 
Termination of life as a choice-making in veterinary medicine highlights the 
avoidance of suffering, requiring that the decision is made for euthanasia.'* 

The ethical context for choice-making for veterinary patients integrates the 
suggestion that “short-term harm” for “long-term best’ benefits can be defended 
employing a comparable methodology to support research on animals. In such 
case, the veterinary surgeon is positioned at the bottom of the procedure, first 
choosing whether the proposed treatment is in the best interests of the animal,!° 
and that decisions are made using standards such as improved health, improved 
life quality, reducing the harm and accomplishment a harm-benefit evaluation.'© 

Hence, suggest that grounding choice on designs of “best interests” for 
kids could lead to a further comprehensive methodology for veterinary treat- 
ments, with an effort to exploit a current context, established for kids, to de- 
fine the contents of a “best interests” debate for a pet animal patients.'” 


" Yeates, J. (2010), op. cit. 

” Ziv, G. (2017). The Effects of Using Aversive Training Methods in Dogs-A Review, Journal of 
Veterinary Behavior, 19, pp. 50-60. 

3 Baker, E.S., Maw, A.S., Johnson, P.J., Macdonald, W.D. (2020). Not in My Backyard: Public 
Perceptions of Wildlife and ‘Pest Control’ in and around UK Homes, and Local Authority ‘Pest 
Control’, Animals, 10(2), p. 222. 

4 Lau PL. (2019). The Legacy of Eugenics in Contemporary Law, Comparative Legal Frameworks 
for Pre-Implantation Embryonic Genetic Interventions, pp. 27-72. 

'S Gray, C., Fordyce, P., op. cit. 

‘6 Bronstad, A., Newcomer, C.E., Decelle, T., Everitt, J.I., Guillen, J., Laber, K. (2016). Current 
Concepts of Harm—Benefit Analysis of Animal Experiments — Report From the AALAS-FELASA 
Working Group on Harm—Benefit Analysis — Part 1, Laboratory Animals, 50(1S), pp. 1-20. 

" Tbid. 
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3. Outline for Determining Best Interests for Pet 
Animals Using the UN Rights Convention 


Though suggesting an attitude that gives the grit of “best interests” ac- 
cessible to explanation, and praising the suppleness of such a perspective, the 
UN Convention on the Rights of the Child has suggested more than a few 
considerations for presence in any “best interests” design.'® 

UN Convention on the Rights of the Child elements for “Best Interests” design: 

¢ the child's point of view 

¢ the child's individuality 

* nursing, safety, and wellbeing of the child 
* situation of helplessness 

¢ the child's right to healthiness 

¢ the child's right to schooling. 


A feasible explanation for pet patients: 
* ahuman carer could understand pets' favourites 
¢ keeping human-pet interactions 
* safeguarding wellbeing and safeguard from maltreatment 
* concerns for neglected and abandoned animals 
* benefits of treatment evaluated a long side risks and consequences. 


All presented designs for the UN Convention on the child elements' 
rights for "best interests," and feasible explanation for pet patients possess 
their good and bad sides. According to some research, they can be measured 
and compared, and according to others, they actually could not.'? Giving a 
right to health to the pets through a "best interests" design might further push 
the dispute along the road for animal rights and all living and food animals.?° 
Undeniably, the veterinary work's "self-imposed ethical ideal of advocating 
and defending its patient's interests in health" even now provides the pet's 
patient position as a matter.”! 


'8 Eaude, T. (2018). The Role of Culture and Traditions in How Young Children’s Identities are 
Constructed, /nternational Journal of Children’s Spirituality, 24(1), pp. 5-19. 

' Krupenye, C., Kano, F., Hirata, S., Call, J., Tomasello, M. (2016). Great Apes Anticipate That 
Other Individuals Will Act According to False Beliefs, Science, 354(6308), pp. 110-114. 

0 Popovié, S., Puvaca, N., Peuli¢, T., Ikonié, P., Spasevski, N., Kostadinovié, Lj., Duragié, O. 
(2019). The Usefulness of Dietary Essential Oils Mixture Supplementation on Quality Aspect of 
Poultry Meat, Journal of Agronomy, Technology and Engineering Management, 2(6), pp. 335-343. 
*! Gray, C., Fordyce, P., op. cit. 
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4. “Best Interests” Design for Pets 
Through the Functional Attitude 


Every “best interests” design, both for kids or pets, automatically entails 
two fundamental aspects. The first is the medical knowledge of the healthcare 
professional, translated into accessible information for the nurse.” The sec- 
ond one is the patient’s distinctive character, inferred by the nurse as the pa- 
tient’s inclinations and ideals.”* From the human point of view, both of these 
aspects must have the same contribution to the debate surrounding “best in- 
terests,” which might be accomplished by combining the principles of mutual 
choice-making.”* 

That way of the relationship among veterinary healthcare professionals 
and pets owners needs conversation of the economic obligations of treatment, 
which might influence the option which are accessible. When the pet owner 
could not manage to pay for the treatment which is needed, the private enter- 
prise veterinary healthcare market dictates that the options available may in- 
clude severance of the relations among the owner and pet, concerning United 
Kingdom.”> When the owner states that he is unable to pay for the proposed 
surgery and is not suitable for referral to a veterinary charitable trust for treat- 
ment, he gets several options to consider, such as: 

¢ The veterinary clinic will operate the pet at a significantly reduced rate, 
or they will offer a payment fee plan that fits with the owner economic 
condition 

¢ Pet owner will surrender possession of the pet to the clinic, with a deal 
that the pet will be relocated to another owner once the surgery has 
been positively carried out 

¢ Pet owner will decide to euthanasia of his pet. 


All of the given options can be evaluated in more detail with a principal 
focus on the "best interests" of the pet, relating these to similar provisions in 
the Convention on the rights of the child.*° The first option is distinctive in 


» Gray, C., Fordyce, P., op. cit. 

°3 Hughes, A., op. cit. 

4 Smeyers, P. (2010). Child Rearing in the “Risk” Society: On the Discourse of Rights and the 
“Best Interests of a Child”, Educational Theory, 60(3), pp. 271-284. 

°5 Gray, C., Fordyce, P., op. cit. 

6 Shaw, J.R., Lagoni, L. (2007). End-of-Life Communication in Veterinary Medicine: Delivering 
Bad News and Euthanasia Decision Making, Veterinary Clinics of North America: Small Animal 
Practice, 37(1), pp. 95-108. 
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maintaining the current connection, which seems to be of value to the pet, 
thus respecting pet “views and identity." The second option would involve 
separating the present human-animal relationship while finding a new owner 
after successful surgery and recovery. While option three may thwart harm by 
putting an end to suffering, it would also deprive the pet of the capability to 
feel a "life worth living".”” 

Such problems can be observed over the viewpoint of contradictory nor- 
mative ethical systems such as utilitarianism, deontology, virtue ethics, rights 
discourse, and relational and care ethics. Matters such as the good or harm a 
treatment might trigger and especially debates about pointless treatment can 
be grown inside the "beneficence/non-maleficence" tenets. Likewise, matters 
concerning legal and moral rights and duties and equality related to problems 
such as funding treatment and breaking of relationships would fall under the 
principle of justice.’* 


5. Conclusions 


Usage of “best interests” design chosen has been highlighted in choice- 
making about kids’ medical treatment. In considering whether a similar design 
can be suitable for pets, the paper observed the doubted foundation for such 
design, drawing on the parameters advocated by the Convention on the Rights 
of the Child. Numerous problems intrinsic in such atactic, not slightest the 
discrepancy in legal status among kids and pets, make such a difference prob- 
lematical. Furthermore, the design of best interests for pets’ patients is much 
dependent on the human explanation of pet preferences and standards and the 
willingness and capability of the pet owner to pay for medical treatment. 

In generating a provisional set of benchmarks while trying to design 
the “best interests” of a pet, some criteria have purpose fully kept accessible 
to interpretation. Such a strategy is consistent with the objective of the UN 
Convention on the Rights of the Child. An important contributing factor to 
the accomplishment of such an approach is the significance of excellent com- 
munication. The veterinary surgeon must communicate appropriately with the 
client to facilitate a “best interests” conversation. 


7 Fordyce, P. (2019). A Discussion of Teaching Clinical Veterinary Ethics to Undergraduates: 
Personal Thoughts from the Front Line, Journal of Animal Welfare Science, Ethics and Law 
Veterinary Association, pp. 54-61. 

°8 Gray, C., Fordyce, P., op. cit. 
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After all, through these efforts, the paper suggests that the pet animal pa- 
tient, although currently deficient in legal subject status, merits to be deemed 
an ethical subject whose concerns are valuable of crucial importance by the 
humans engaged in creating choices on their behalf. 
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DOBROBIT I PRAVNI ASPEKTI U 
DONOSENJU ODLUKA PRILIKOM 
IZBORA MEDICINSKOG TRETMANA 
U LECENJU KUCNIH LJUBIMACA 


REZIME: Kada je reé o ljudima 1 potrebi za le¢enjem njihove dece, 
roditeljska odgovornost je presudna. Odluke roditelja ukljucuju pravne 
aspekte, kao i aspekte socijalne zaStite. Kuéni ljubimci su obiéno u Evrop- 
skoj uniji klasifikovani kao vlasniStvo Coveka, ali i kucéni Ijubimci su isti 
kao i deca kada je u pitanju lecenje i njihove bolesti. Kada dode do pojave 
bolesti, vlasnici kuénih ljubimaca odlu¢uju o toku leéenja, Sto predstav- 
lja pravni izazov u sluéaju da predlozeni tretman lecenja ima mogucnost 
da izazove Stetu ili nepotrebnu bol, Sto je i definisano Zakonom o dobro- 
biti Zivotinja. U ovom radu biée razmotreni najbolji interes 1 pravnih i 
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socijalnih aspekata u odlucivanju lecenja kuénih ljubimaca od strane nji- 
hovih vlasnika. Odabir na¢ina leéenja kuénih ljubimaca bi¢e prvenstveno 
usmeren na zaStitu i dobrobit kuénih ljubimaca i zaobilaZenje nepotrebnih 
bolova, Sto je u najboljem interesu kuénih ljubimaca. Iako Zakon ne nalaze 
uzimanje u obzir najboljih interesa kuénih ljubimaca, ovaj rad moze biti 
koristan izvor informacija za veterinare praktiéare, ali i lekare. Takode, 
ovaj rad govori o najboljem interesu kuénih ljubimaca i moZe se integri- 
sati u postojece etiéke okvire za donoSenje medicinskih odluka 1 humanije 
postupanje sa kucnim ljubimcima u buducnosti. 


Kljucne reci: pravni aspekti, veterinarstvo, kucni ljubimci, dobrobit kucnih 
ljubimaca. 
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THE EUROPEAN UNION MARKET FROM 
THE ASPECT OF THE COMPETITION 
AND BASIC VALUES OF ROMAN LAW 


ABSTRACT: The rich treasury of Roman law requires a continuous scien- 
tific research. The values of Roman law in the process of globalization are 
achieving the notable results in the creation of a new ius commune. Today, 
the logistical aspect of the European legal systems takes place in the do- 
main of Roman law, and some of its values are recognizable in the course 
of economic life on the market within the encounter of the national and Eu- 
ropean Union Law. The methodological and institutionalized framework 
of the competition law is used to achieve positive effects in the single mar- 
ket, paving the way for the even distribution of social wealth. The market 
cannot neutralize the behavior of business entities using the competition 
to achieve extra profits. So, detecting and placing all possible forms of 
embezzlement used by business entities under the legal framework is a dif- 
ficult task dealt with by competition policy entities, largely using the legal 
institutes of Roman law. 


Keywords: Roman law, competition law, bona fides, The European single 
market 


1. Introduction 
Certain characteristics of the Single Market regularly raise doubts of a 


legal nature, in which issues come to the fore the lasting value of Roman 
law, as a spontaneous consequence of maintaining the intangible world of 


* PhD, assistant professor, The University of Business Academy in Novi Sad, Serbia, The Faculty 
of European Legal and Political Studies, Novi Sad, Serbia, e-mail: mstojkovicl@yahoo.com 
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the knowledge market. De lege lata, Court of Justice of the European Union, 
when resolving cases where there is no clearly defined rule of Community 
law, base their decisions on the dictumes of the Roman ius commune. 

There is an interesting parallel between the medieval and modern 
European ius commune. Roman rules and the principle of bona fides are 
one of the most impressive values of Roman law. Current research related to 
Roman law not only supports the process of globalization, but is the main ac- 
tors of harmonization and unification as legal processes crucial for the legality 
and legitimacy of the existence of the European Union as a specific interna- 
tional legal entity. 


2. The legal power of Latin sentences 


Within the work of Court of Justice of the European Union, we notice 
that the use of old maxims in Latin is frequent. Increasingly, there is a revival 
of Roman legal institutes in the process of harmonization of rights and legal 
systems, and the use of maxims and sentences by the competent authorities 
and institutions is present in order to enrich legal expression. The focus is on 
the rhetorical sense, as well as on the improvement of nomotechnics. Bene 
docet, qui bene distinguit.' 

De facto, latin legal rules have led to greater agreement in the handling 
of cases in legal matters than national law regulations, which is the greatest 
satisfaction of timeless values. A prima facie, generally accepted legal princi- 
ples of the European Union are applied in the case of legal gaps, and are rec- 
ognized in the form of old Latin sentences. Bonus iudex secundum aequum et 
bonum iudicat, et aequitatem stricto iuri praefert.’ 

Unfortunately, today in the legal world there are many beliefs to force 
the principle of not having the right to make a mistake, where strictly follow- 
ing the formal procedure, one often moves away from the essence of legal 
matters, and thus from justice and fairness, as the mother of all legal systems. 
But, as Seneca said, et post malam segetem serendum est.* Accordingly, re- 
searchers of modern Roman law bear a great responsibility to protect the rich- 
est treasury of legal civilization. 


' He teaches well when he distinguishes (things) well. 

> A good judge judges right and well and prefers fairness over strict application of law. Petrusi¢, N., 
Adamovic¢, A. (2012). Latinske izreke, pravila i izrazi iz oblasti civilne procedure, [Latin sentences, 
rules and expressions in the field of civil procedure]. NiS, Centar za publikacije Pravnog fakulteta 
u Ni8u, p. 12. 

3 And after a poor harvest should be sown. 
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Nikoli¢ says that of the numerous works of classical jurists, only three 
have been preserved in their entirety: “The institutes of Gaius”, Ulpian’s 
“Regulations” and Paulus’s “Sentences”.’ It should be noted that Justinian’s 
codification is of central importance, because it represents Roman law com- 
posed and systematized within the monumental legal collection- Corpus Juris 
Civilis.° 


3. Roman concept 


Eo ipso, bona fides is tied to the notion of the principles of conscien- 
tiousness and honesty. The Roman concept was accepted by medieval jurists. 
Through the review of Roman law, it was implemented in obligatory rela- 
tions, in accordance with the postulate ex aequo et bono’*. Literally translated, 
it means good faith. Today, when the focus is on the mere execution of the 
law, the central idea of the Romans, which has a focus on lasting values, is 
missing. In particular, the term fides means fidelity to a given word, while 
bona fides confirms the content of the contract, and essentially implies respect 
for conscientiousness, morals and good customs. 

Faithfulness to one’s own word is a prerequisite for any contractual 
relationship and therefore Cicero defines it as fundamentum iustitiae.’ The 
field of the most significant action bona fides are bonae fidei informal con- 
tracts. In the modern world, the question arises as to whether the attempt 
to achieve perfectionism in legal transactions serves the basic purpose of 
contractual obligations, since in the past minor detours of the truth were 
not a particular problem for either party.* 

It is an everyday occurrence that there is an obvious disproportion be- 
tween reciprocal benefits on the European market, while Thomas Aquinas 
derived the definition of the legal rule that it is more expensive to sell and 
cheaper to buy a thing than what it is worth — unfair and impermissible.’ 


4 Nikoli¢, D. (2007). Op$ta istorija prava [General history of law]. Ni, SVEN, p. 127. 

> The most significant and extensive part of the codification is the Digesta, the content of which 
consists mainly of quotations from classical jurists. 

6 At the request of justice and honesty. 

7 Fundamentum autem est iustitiae fides, id est dictorum conventorumque constantia et veritas. 
Miller, W. (1913). M. Tullius Cicero. De Officiis., Cambridge, Harvard University Press, Cambridge, 
Mass., London, England., art.1.23. 

8 Stanojevic, O. (2003). Rimsko pravo, [Roman Law]. Beograd, p. 370. 

° Tustitia est constants et perpetua voluntas ius suum cuique tribuendi. Akvinski, T. (1985). Izabrano 
djelo, [Selected work]. Zagreb, p. 19. 
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4. The European Union single market 


The European Union has done much for modern business conditions in 
the single market by improving the legal framework for certain sectors such 
as financial services, energy, telecommunications and postal services, the 
pharmaceutical industry, the smartphone and e-shopping market, the music 
industry and transport. Numerous regulations have been passed in the func- 
tion of more efficient work and easier identification of irregularities through 
new tools for gathering information on the European Union market, and a 
mechanism for indirect transmission of wealth from strong to weak sectors 
has been created. 

This traditional role of competition policy is realized in two ways, one 
of which is to stimulate the construction of a strong internal market of this 
union, and the other to harmonize market laws with the laws of industrial 
policy. The most important means of competition policy in promoting the 
single market are anti-cartel policy, enforcement of merger regulation and 
control of state aid policy, in accordance with the Roman law institute 
bona fides. 

The process of creating competition policy in the single market of the 
European Union implies a kind of neutrality and resistance of competition 
policy makers to political and corrupt pressures. The key elements of this 
market include factors influencing the formation and implementation of this 
type of policy, such as consumer welfare, consumer protection, wealth redis- 
tribution, protection of small and medium enterprises, regional, social and 
industrial aspects, as well as market integration. 


5. Cartelization 


Secret agreements between market participants, which are established 
with the aim of agreeing on a single price, market sharing, consumer shar- 
ing, territorial allocation of products and services, setting the offer, promoting 
their own sales agencies, and creating extra profits for each company within 
the cartel, are not uncommon for today’s business entities. Through private 
and public cartels, there is no possibility for consumers to exercise the right 
to free choice, while economic entities within the cartel thus realize extra 
profit. Detecting a cartel is a complicated process, even for the European 
Commission. 

Public cartels usually involve a government that guarantees a given 
cartel, and they are most often established in industries that are in their 
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infancy or in the rationalization of their structures, bringing benefits to 
society as a whole. In contrast, the Commission bans private cartels that 
make extra profits up to 25% of regular profits.'° European Union Law 
prohibits agreements that may affect trade between Member States in the 
market by significantly distorting, preventing and restricting competition." 

There are cases when these types of connections “contribute to compa- 
nies eliminating competition through these agreements, decisions or concen- 
trations because they participate in the improvement or progress“,'? and then 
there are justified exceptions. A case that can be qualified as an exception 
must meet the following cumulative conditions: the agreement must contrib- 
ute to the European Union market as a whole and prove that the advantages 
of its existence are far more important than possible disadvantages, that it dis- 
tributes benefits to all consumers and customers that we cannot significantly 
eliminate competition. 


6. Concentrations and unilateral behavior of economic entities 


The realization of concentrations, under certain conditions, may rep- 
resent a desirable market situation because concentrations represent a legal 
form of business consolidation of economic entities. The goal of concen- 
tration control is reflected in the assessment of the degree of competitive- 
ness, as well as the effects of the observed market on consumer interests 
and social welfare. The practice of concentration in terms of merging com- 
panies in order to achieve common goals is a form of cooperation between 
companies, especially in the oligopolistic market. It is interesting that the 
exclusive distribution agreement, without abusing its dominant position, 
can affect trade between member states." 


0 Markovié-Bajalovic, D. (2000). Trzisna moé preduzeéa i antimonopolsko pravo, [Company 
market power and antitrust law]. Beograd, Sluzbeni list SRJ, p. 78. 

" The ban also applies to the creation of concentrations by market competition actors through the 
decisions and actions of business entities in the role of creators of these specific formations. 

” Cini, M., McGowan, L. (2008). Competition Policy in the European Union, 2nd edition, 
Basingstoke, Palgrave Macmillan, p. 60. 

'3 One of the cases in practice where the Commission had one of its analyzes to distinguish the 
criteria of good from bad associations, is the business of a Dutch business entity, Van Megen Sports, 
as a company based in Eidhoven, was the exclusive distributor of tennis balls of the Swedish 
company Tretorn for the Dutch market, which tried to distribute balls in packages in this territory at 
lower prices, while at the same time placing its exports at parallel prices. Tennis balls were sold at 
different prices in different countries depending on the distributor, and there were no codes on the 
invoices to determine where the shipments were sent from. 
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Market cartelization does not necessarily involve the participation of two 
or more companies, but the company can, by its unilateral behavior, cause ef- 
fects on competition similar to those produced by some kind of agreement. If 
the conduct of certain business entities affects trade between Member States, 
the Commission will react through its powers. The courts of the Member 
States must not be inconsistent with competition policy and law. The opera- 
tion of the Commission’s competition law is applicable only in the territory of 
the Member States, which emphasizes the territorial principle. However, the 
application of competition law may also apply to practices outside the terri- 
tory of the European Union if it or its subsidiary affects competition within 
the European Union market. 


7. The Roman institutes and practice in the single market 


In one of its decisions, the Commission found that the undertakings 
Akzo Nobel, Akzo Chemicals Holding and Eka Chemicals had participated 
in an infringement of Article 81 EEC, in the territory of the European Union, 
with fourteen other companies participating in the hydrogen peroxide and 
perborate sector. Therefore, they were jointly and severally fined 25.2 million 
euros.’ 

An injured party in a contract that is capable of restricting or distort- 
ing competition may invoke an infringement of competition law in order to 
obtain damages from the other party. The full effectiveness of Article 85 of 
the Treaty, and in particular, the practical effect of the prohibition in Article 
85, paragraph 1, would be jeopardized if any individual could not claim com- 
pensation for damage caused by contract or conduct capable of restricting or 
endangering competition.!° The Roman legal rule that it is more expensive to 
sell and buy a thing cheaper than what it is worth — unjustly and impermis- 
sibly, is expressed precisely in this legal matter in the spirit of the modern 
principle of equivalence of the law of obligations. 

The existence of a right to compensation strengthens the effect of compe- 
tition rules and discourages the conclusion of agreements and practices, which 
are often secret and which could restrict or distort competition. European 
Union Law excludes the application of the rules of national law according 


4 Judgment of the Court of Justice, in case T-345/12 Akzo Nobel et al. against the Commission, 
dated 28 January 2015. 

'S Judgment of the Court of Justice in the case C-453/99, Courage Ltd v. Bernard Crehan and 
Bernard Crehan v. Courage Ltd et al. 
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to which one of the parties to the contract is prohibited from claiming dam- 
ages caused by the performance of that contract. For example, “the European 
Union competition law regime does not allow the abuse of rights existing un- 
der national trademark laws to diminish the effectiveness of anti-cartel law.‘‘'® 

Judicial review of the Commission’s complex assessments in the matter 
of exemptions from the prohibition of cartels must take into account the na- 
ture of those assessments and be limited to examining the importance of the 
facts and the legal consequences which the Commission derives from them. 
This verification must be carried out in the first place with regard to the rea- 
soning of the decisions in which the facts and reasons underlying the assess- 
ment are to be specified. 

The improvement in the production or distribution of products that is 
necessary for the application of the exemption cannot be identified with all the 
advantages that the contracting parties to the agreement gain in their produc- 
tion, ie, distribution activities. The content of the notion of “improvement” 
should not depend on the specific features of specific contractual relation- 
ships. This improvement must in particular demonstrate tangible objective 
advantages which are of such a nature as to be able to compensate for any 
shortcomings caused in the field of competition by specific acts or omissions. 

In its assessment of the relative importance of the various factors put to 
it for examination, the Commission should both assess their effectiveness in 
relation to improving the production and distribution of objectively identifi- 
able products and decide whether the benefits of the improvements would 
be sufficient to the accompanying restrictions of competition are considered 
necessary, again with the emphasized necessity to bring a specific legal matter 
under the Roman law institute bona fides, and to bring the economic life of the 
Single Market under the framework of honorable, fair and done in good faith. 

The European Union is characterized by a single market under a system 
of laws applicable in all Member States, which guarantees the free movement 
of people, goods, services and capital. Therefore, it is logical to focus on man 
and his legal position, and not on the formal and procedural understanding of 
contractual relations, all in accordance with the principle of conscientiousness 
and honesty, as a basic values of Roman law. 

Experientia docet, in this regard, the French Civil Code adopts the 
principle of conscientiousness and honesty, based on centuries of developed 


‘6 Judgment of the ECJ in Joined Cases 56 and 58/64, Consten and Grunding v. EC Commission, 
13 July 1966. 
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bona fides, and the treaties bind not only what is stated in them, but also 
everything that justice, custom or law by their nature binds." 

Then, in a specific legal matter, the Court of Justice of the European 
Union ordered Euroatom to compensate the plaintiff on the basis of the 
conclusion of the general rule alterum non laedere. All European legal sys- 
tems are familiar with this rule expressed in the above-mentioned Latin 
sentence, which in a specific legal matter has resulted in the obligation of 
the European Union to remedy the damage in accordance with generally 
accepted legal principles at the national levels of the Member States."* 

Among the pleas in law in the proceedings before the Court of Justice of 
the European Union, such as the plea alleging lack of legal basis for the con- 
tested decision, the Commission’s failure to authorize ratione temporis and 
the breach of essential procedural requirements, the principles of breach of 
legal certainty and protection of legitimate expectations, is a violation of the 
principle of ne bis in idem and the principle of proportionality.'® 

Ne bis in idem is a principled prohibition of retrial arising from the in- 
terests of legal certainty and fairness, and in the modern world it includes an 
analysis of close connection in terms of content and time, in order to achieve 
a clear insight into the issues of a specific legal matter. In analyzing the princi- 
ple of proportionality as a value of Roman law in the case law, we approach it 
through the Billerud case. In conducting its proportionality analysis, the Court 
uses different standards of examination, depending on the subject matter, for 
the discretionary choice of policy, penalty and fundamental rights. 

Namely, the Swedish environmental protection agency, imposed penal- 
ties on the Billerud companies for failing to surrender credits under the EU 
Emissions Trading Scheme in 2006. The Billerud companies challenged the 
penalties arguing that since the failure was due to an internal error and the 
companies had a sufficient number of allowances at the time, they should 
be excused. The Court of Justice of the European Union found that under 
Directive 2003/87/EZ, penalties for failure to surrender credits still apply even 
if the entity held a sufficient number of allowances at that time. In addition, 


" Fondation Napoléon (2020, September 15). Code civil des frangais, [Civil Code of the French]. 
Downloaded from: https://www.assemblee-nationale.fr/evenements/code-civil-1804-1l.asp art. 
1135. 

'8 Judgment of the Court (Sixth Chamber) of 3 February 1994, Alfredo Grifoni v European 
Atomic Energy Community, Non-contractual liability - Compensation for loss, Case C-308/87, 
ECLI:EU:C:1994:38. 

'? Judgment of the Court of 27 February 2019, Greece v Commission, European Agricultural 
Guidance and Guarantee Fund (EAGGF), C-670/17 P, ECLI:EU:C:2019:145. 
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the CJEU found that the penalty was a lump sum and may not be varied by a 
national court on the basis of the principle of proportionality.” 


8. Instead of a conclusion 


In anti-cartel law, there is a boundary between the scope of European 
Union Law and national law. It is important to know whether a particular 
behavior is capable of presenting, directly or indirectly, a real or potential 
threat to freedom of trade between Member States in such a way as to 
jeopardize the realization of the objectives of the single market between 
States. Latin legal rules lead to greater agreement in the handling of cases 
in legal matters than the regulations of national law, which is the greatest 
satisfaction for modern researchers of Roman law. 

Imperfect competition is regulated by competition policy through leg- 
islative forms. The legal framework of competition prevents anticompeti- 
tive behavior of market players who in the race for permanent extra profit 
turn the market into a predictable category. Its preventive action prevents 
the maneuvers of large companies, which by their actions on the market 
create confusion among other actors. The aspiration in resolving specific 
legal matters is to bring every decision under the Roman law institute bona 
fides, in order to bring the economic life of the Single Market under the 
framework of honorable, honest and done in good faith. As a guarantee of 
the free movement of people, goods, services and capital, the basic values 
of Roman law focus on man and his legal position. 

All European legal systems know the rule of alterum non laedere in ac- 
cordance with the generally accepted Roman law institutes of equality and 
justice, conscientiousness and honesty (ex aequo et bono). Also, in practice, 
we often encounter violations of the principle of ne bis in idem, as well as the 
principle of proportionality, as an institute of Roman law that are unavoidable 
in the legal life of the European Union and its Single Market. 

Detecting and placing under the legislative framework all possible forms 
of embezzlement used by business entities is a difficult task, but not impos- 
sible, especially with reliance on the enduring values of Roman law, as a very 
important tool in all legal spheres, both formal and procedural, all in the spirit 
of the values of Roman law which in the process of globalization have had 
notable results in the creation of a new ius commune. 


?° Billerud Karlsborg AB v. Swedish Environmental Protection Agency, “Billerud Karlsborg AB v. 
Naturvardsverket’”, Case C-203/12. 
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TRZISTE EVROPSKE UNIJE SA 


ASPEKTA KONKURENCIJE I OSNOVNIH 


VREDNOSTI RIMSKOG PRAVA 


REZIME: Bogata riznica rimskog prava zahteva kontinuirana nauéna 
istrazivanja. Vrednosti rimskog prava u procesu globalizacije ostvaruju 
zapazene rezultate u stvaranju novog ius commune-a. Danas se logisti¢ki 
aspekt pravnih sistema Evrope deSava u domenu rimskog prava, a po- 
jedine njegove vrednosti su prepoznatljive pri odvijanju privrednog zivota 
na trziStu u okviru susreta nacionalnih prava sa pravom Evropske unije. 
Metodoloski i institucionalizovani okvir prava konkurencije koristi se radi 
ostvarivanja pozitivnih efekata na jedinstvenom trziStu, trasirajuci put 
ravnomerno] raspodeli drustvenog bogatstva. Trziste ne moze neutralisa- 
ti ponaSanje poslovnih entiteta koji konkurenciju koriste za ostvarivanje 
ekstraprofita, pa otkrivanje i stavljanje pod pravni okvir svih mogucih ob- 
lika malverzacija kojima se sluze poslovni entiteti predstavlja tezak zada- 
tak ¢ijom se problematikom bave subjekti politike konkurencije, koriste¢i 
se u velikom delu primenom pravnih instituta rimskog prava. 


Kljucne reci: rimsko pravo, pravo konkurencije, bona fides, Jedinstveno 
trziste Evropske unije 
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THE INSTRUCTION TO THE AUTHORS 
FOR WRITING AND PREPARING MANUSCRIPTS 


The editorial board of the “Law- theory and practice” magazine asks 
its associates to write their texts to be published according to the following 
instruction: 

In the magazine there are being published the pieces of work referring 
to legal, economic and social disciplines. Under the term pieces of work 
we mean the following: articles, reviews, the analyses of regulations, stu- 
dents’ papers and other additional texts. The pieces of work are as a rule 
being sent in an electronic form to the following e-mail addresses: nenad@ 
pravni-fakultet.info or jelena@pravni-fakultet.info 

All pieces of work must submit the criticism. Each scientific paper is 
judged by at least two critics according to the choice of the editorial board. 

The editorial board has the right to adjust the paper work to the edito- 
rial rules of the magazine. 


General information about writing the paper work: 


Pieces of work should be written in Serbian or English. One should 
use the value of 25mm for all margins. 

The piece of work should be written in the Microsoft Word text pro- 
cessor, Times New Roman font of the value of 12 pt, in Latin letters, with 
a spacing of 1,5. The range of the paper work can be of 12 pages at most in 
an A4 format including a text, tables, pictures, graphs, literature and other 
additional material. 


The title-page of an article should contain the title of the paper work in 
Serbian, and below it there should be the same thing in English of the value 
of 14 pt, Bold. Then comes a spacing, the author's name and surname after 
it, his/her title, affiliation (the working place), the e-mail address and con- 
tact phone of the value of 12 pt. After that there is a spacing, and then there 
should be written an abstract of the length to 250 words in Serbian, and in 
English below it, of the value of 12 pt. Key words are stated after one line 
of a spacing below the abstract written in Serbian, and in English below it. 
There should maximally be five of them, of the value of 12 pt, Italic. Then 
comes a two-line spacing and the text of the work. 

Pieces of work should be written concisely and intelligibly in a logical 
order which, according to the rule, includes the following: an introduction, 
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the working out of the topic and a conclusion. The letters of the basic text 
should be of the value of 12 pt. Titles and subtitles in the text should be of 
the value of 12 pt, Bold. 

One should use the APA (The hand book for publishing, the American 
psychological association) for writing references as an international stan- 
dard for writing references including the fact that we have kept citing in fo- 
otnotes. Remarks, namely footnotes, may contain additional explanations 
or comments referring to the text. Footnotes are written in a font of 10 pt. 

If the paper is written in English or some other foreign language, the 
cited sources should not be translated from the language the paper was 
published, except the titles of the paper being translated and written in a 
square bracket as well as the names of the laws or regulations. 


There is an example how to cite the source if the paper is written 
in English or some other foreign language: 

1. Matijasevic Obradovic, J., (2017). Znaéaj zaS8tite zivotne sredine 
za razvoj ekoturizma u Srbiji [The importance of environmen- 
tal protection for the development of ecotourism in Serbia]. 
Agroekonomika, 46 (75), pp. 21-30 

. Uredba 0 ekoloSkoj mrezi Vlade Republike Srbije [The Ecological 
Network Decree of the Government of the Republic of Serbia], 
SluZbeni glasnik RS, br. 102/10 

. Zakon o turizmu [The Law on Tourism], Sluzbeni glasnik RS, br. 
17/19 


There are some examples how to cite a certain source you have 
used: 
1. There is an example of citing a monograph: 
Caric¢, S., (2007). Bankarski poslovi 1 hartije od vrednosti, Novi 
Sad, Privredna akademija, str. 48. 


. If a monograph has more than three authors: 
Caric, S. et al., (2000). Medunarodno poslovno pravo, Novi Sad, 
Centar za privredni consulting, str. 56. 

. There is an example of citing a magazine article: 
Ignjatovi¢, A., (2009). Specifi¢nosti izvrSenja kriviénih sankcija 
prema maloletnicima. Pravo — teorija i praksa 26 (7-8), str. 78. 
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. There is an example of citing some paper work from the 


Anthology of paper works: 

Radovanoy, A., (2004). Znaéaj sudske prakse pri odmeravanju 
pravicne novéane naknade nematerijalne Stete u: Aleksandar K. 
Filipovic, et al. (urednik) Naknada Stete 1 ugovor o osiguranju — 
zbornik radova sa savetovanja, Zlatibor, Novi Sad Privredna aka- 
demija str. 150. 


. There are some examples of citing a certain source from the 


Internet: 


. Ministarstvo prosvete, nauke i tehnoloSkog razvoja (2020, January 


15). Kategorizacija Casopisa. Downloaded from: http://www.mpn. 
gov.rs/casopisi/ 


. CEON -— Integracija bibliometrijskih informacija zasnovana na 


medunarodnim standardima. (2020, January 20). Downloaded 
from: https://www.ceon.rs/index.php?option=com_content&view 
=article&id=13 1 &Itemid=535&lang=sr 


. Medunarodni dan pismenosti [Power Point presentation], (2020, 


January, 10). Downloaded from: https://slideplayer.rs/slide/17512836/ 


. There are some examples if you like to cite some Act: 
. Zakon o obligacionim odnosima, Sluzbeni list SFRJ, br. 29/78, 


39/85, 45/89 — odluka USJ i 57/89, Sluzbeni list SRJ, br. 31/93 i 
Suzbeni list SCG, br. 1/03 — Ustavna povelja. 


. If you quote more precisely: Zakon o obligacionim odnosima, 


Sluzbeni list SFRJ, br. 29/78, 39/85, 45/89 — odluka USJ 1 57/89, 
Sluzbeni list SRJ, br. 31/93 i Sluzbeni list SCG, br. 1/03 — Ustavna 
povelja, Elan 18, stav 2. 


. There are some examples of repeating already cited references: 
. If you cite only one text of a certain author in your paper work, 


you should write a completed reference when citing for the first 
time. Every other time it is enough to write: Cari¢ S. op. cit. p. 77 


. If you cite different texts of the same author several times, you 


should write a completed reference when citing for the first time. 
Every other time it is enough to write: Kokolj M., Law of Delict, 
p. 98 or Kokolj M., Criminal-Procedural Law, p. 69 





8. Citing of the text on the same page being already mentioned in 
the previous footnote: 

a. If you cite a text from the same source and the same page be- 
ing already mentioned in the previous footnote, you should write: 
Ibid. 

b. If you cite a text from the same source, but from different pa- 
ges already mentioned in the previous footnote, you should write: 
Ibid., 25 


At the end of each scientific article it is necessary to write Literature, 
namely, a list of the used or cited references according to an alphabetical 
order. 
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